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2501 
Henry  Judd  Gray — Cross  Examination 

Called  in  his  own  behalf  7501 


A.  Because  I  did  not  want  to  keep  it. 

Q.  Why!  A.  No  reason  at  all,  I  thought  of 
getting  rid  of  it. 

Q.  Was  it  to  keep  outside  of  the  toils  of  the 
law?     A.  Possibly. 

Q.  Was  it  or  was  it  not!     A.  Possibly. 

Mr.  Wallace:  I  ask  your  Honor  to  ask 
him  to  answer  the  question. 

The  Court:    Is  that  the  best  answer  you     7502 
feel  that  you  can  give? 

The  Witness:  Your  Honor,  all  that  I 
can  say  is  that  I  wanted  to  get  rid  of  it. 

The  Court:  And  that  is  the  best  an- 
swer that  you  can  give? 

Mr.  Wallace:  I  will  let  it  stand,  your 
Honor.     That  is  satisfactory. 

Q.  So,  the  next  thing  you  did,  from  throw- 
ing the  brief  case,  you  arrived  at  Syracuse,  is 
that  right!    A.  Yes,  sir. 

Q.  And   you   called   up   Haddon    Gray,    didn't     7503 
you?     A.  Yes. 

Q.  To  tell  him  what  had  happened?    A.  No. 

Q.  Oh,  to  talk  with  him!    A.  Yes. 

Q.  And  when  you  got  up  there  and  talked  with 
him  you  told  him  the  lie  concerning  what  had 
happened  at  the  Snyder  home,  didn't  you?  A. 
I  did. 

Q.  Now,  your  mind  was — 

Mr.  Millard:  Pardon  me  just  a  moment. 
This  is  a  rehash  of  yesterday  afternoon's 
examination. 


2502 
Henry  Judd  Gray — Cross  Examination 

7504  Called  in  his  own  behalf 

The  Court:  It  seems  to  me  that  we  are 
trespassing  somewhat  on  what  was  cov- 
ered yesterday. 

Mr.  Wallace:     If  your  Honor  pleases — 

The  Court:  Mr/ Wallace,  the  Court 
knows,  he  will  do  the  best  he  can  to  ex- 
pedite— 

Mr.  Wallace:  I  am  doing  my  utmost, 
sir.     But   I   believe   the   counsel    for   Mr. 

7505  Gray  went  all  over  these  relations — 

The  Court:  We  will  not  argue.  The 
Court  simply  requests  you  to  do  your  best. 

Mr.  Wallace:  I  will  do  my  utmost,  your 
Honor. 

Q.  I  am  asking  you  these  questions  now,  un- 
derstand, to  find  out  whether  or  not  your  mind 
was  in  such  an  intoxicated  and  stupefied  con- 
dition that  you  had  no  idea  of  what  you  were 
doing.     Now,  you  have  answered  me — 


750<  i 


The    Court:      That    is    argument    now, 
counsel. 

Mr.  Wallace:     I  withdraw  that  and  ask 
this: 

Q.  You  testified,  did  you  not,  that  you  never 
came  out  of  this  intoxicated,  hazy  condition  until 
somewhere  between  Albany  and  Schenectady  1 
A.  I  did  not  come  out  of  it  then. 

Q.  When  did  you  come  out  of  it?  A.  Well, 
after  I  had  been  here  in  the  jail,  I  presume,  pro- 
bably five  or  six  days. 

Q.  So   this   intoxication   at   the   Snyder   home 


2503 
Henry  Judd  Gray — Cross  Examination 

Called  in  his  own  behalf  7507 

you  never  got  over  until  you  got  back  to  the  jail? 
A.  I  was  still  in  a  daze,  yes. 

Q.  You  got  over  it  just  as  soon  as  you  found 
you  had  been  caught,  is  that  it?     A.  No,  sir. 

Q.  Now,  didn't  you  testify  that  you  really  did 
not  get  over  the  intoxication  until  you  came  be- 
tween Albany  and  Schenectady,  when  I  first 
questioned  you?    A.  No,  sir. 

Q.  You  declare  you  never  testified  to  that?  A. 
I  do  not  believe  that  I  did.  7508 

Q.  If  you  did,  was  it  true?  A.  I  would  not  say 
that  I  got  out  of  the  intoxicated  condition.  I 
said,  I  think,  in  my  testimony,  that  I  came  out 
of  the  haze  to  a  certain  extent  and  told  them 
that  I  had  been  down  there. 

Q.  I  am  asking  about  your  return  from  Queens 
Village  to  Syracuse,  in  answer  to  one  of  my 
questions  you  said  that  you  did  not  know  what 
you  were  doing  or  did  not  come  out  of  this  in- 
toxicated condition  until  somewhere  between 
Albany,  I  think,  and  Schenectady. 


Mr.  Millard:  That  is  not  true.  That  is 
on  the  return  trip. 

The  Court:  The  jury  will  recall  what 
the  witness  testified  to. 

Mr.  Wallace:  I  am  asking  about  the 
return  trip,  that  is  just  what  I  am  asking 
about. 

The  Court :  Put  your  question,  Mr.  Wal- 
lace. 

Q.  When  you  got  there  you  had  a  conversa- 
tion with  Gray,  did  you  not?     A.  I  did,  sir. 
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2504 
Henry  Judd  Gray — Cross  Examination 

7510  Called  in  Ms  own  behalf 

Q.  You  told  him  what  had  happened,  some  of 
the  things  that  happened,  and  lied  about  the  rest, 
is  that  right!  A.  I  didn't  recall  what  I  did  tell 
him  until  I  heard  him  testify  here. 

Q.  You  heard  him  testifying?  A.  I  did,  when 
he  testified,  yes. 

Q.  You  did  not  recall  what  he  said  until  you 
heard  him  testify?  A.  I  didn't  recall  the  com- 
plete details  of  what  I  had  told  him,  no. 

7511  Q.  Is  the  rest   as  true  of  your  testimony   as 
that? 

Mr.  Millard:  Objected  to. 
The  Court:     Objection  sustained. 

Q.  You  now  say  that  you  do  not  know  what 
conversation  you  had  with  him  until  you  heard 
him  testify  here?  A.  I  didn't  recall  the  details 
of  the  story  that  I  told  him,  no,  sir. 

Q.  Now,  when  you  made  this  confession,  it  was 
March  22nd?     A.  Yes,  sir. 
7;>1-         Q.  And  when  you  heard  Haddon  Gray  testify 
was  some  time  in  April,  was  it  not,  in  this  court 
room?     A.  Yes,  sir. 

Q.  Now,  you  said  that  up  to  the  time  he  testi- 
fied you  do  not  recall  anything  about  the  con- 
versation ? 

Mr.  Millard:     Now,  Judge — 
The  Court:     He  has  not  said  anything, 
counsel. 

A.  I  didn't  say  that. 


2505 
Henry  Judd  Gray — Cross  Examination 

Called  in  his  own  behalf  7513 

The  Court:  If  you  quote  him,  you  must 
quote  him  accurately. 

Q.  Do  you  say  that  you  do  not  recall,  did  not 
recall  what  you  said  to  Haddon  Gray  up  there, 
or  what  you  did,  until  you  heard  him  testify? 

Mr.  Millard:    Now,  if  your  Honor  please, 
that  is  the  fifth  time  that  he  has  answered 
that   question,   twice  yesterday  and   three     -rj, 
times  today. 

The  Court:  The  court  thinks  it  has 
been  covered,  but  the  court  will  allow 
counsel  now  to  frame  the  question  in  a 
question  form,  as  counsel  may  wish  to  ask 
the  question,  and  then  we  will  close  with 
that  question. 

Q.  Do  you  recall  what  you  said  or  did  in  con- 
nection with  Haddon  Gray  on  your  return  from 
Queens  Village  to  Syracuse,  until  you  heard 
Haddon  Gray  testify?  A.  I  recalled  only  a  part  7515 
of  the  story  that  I  had  told  him,  something  about 
burglars  being  in  the  home. 

Q.  Yes.  A.  And  that  I  had  gotten  blood  upon 
my  vest. 

Q.  Yes.  A.  By  leaning  over  him  to  see  if  he 
was  dead. 

Q.  Well,  you  were  then  telling  him  concerning 
burglars  a  falsehood,  were  you  not?     A.  I  did. 

Q.  And  you  were  doing  that  to  protect  your- 
self, were  you  not?     A.  I  must  have,  yes. 

Q  Were  you  or  were  you  not?  A.  I  must  have 
told  that  story  to  protect  myself,  yes. 


2506 
Henry  Judd  Gray — Cross  Examination 

7516  Called  in  his  own  behalf 

Q.  So  that  now  we  have  it  that  your  mind  was 
enough  on  your  future  to  threw  the  brief  case 
over  concerning— containing  the  evidence,  and  on 
it  enough  sufficiently  that  you  told  this  story  to 
Gray  to  protect  yourself? 

Mr.  Millard:     Is  this  a  summation  or  a 
question. 

The    Court:  It    is    very    close    to&sum- 

7517  mation,  but  it  may  end  with  a  question. 

Q.  Well  then,  after  you  left  Haddon  Gray, 
what  was  your  idea  of  what  you  were  going  to 
do  with  yourself  in  the  future  ?  A.  I  had  no  idea 
of  the  future  at  all,  I  presume  that  I  would  have 
gone  right  on  and  continued  with  my  work. 

Q.  Yes?  And  if  you  hadn't  been  caught  by 
the  police  you  would  have  gone  on  with  your 
work  the  same  as  ever,  leaving  this  unraveled 
as  far  as  you  were  concerned,  is  that  right?  A. 
I  doubt  if  I  could  have. 

7518  Q,  Did  you  just  say  that  you  would  go  right 
on  with  your  work!  A.  I  said  that  I  would  the 
next  day,  yes. 

Q.  Now,  it  never  occurred  to  you  to  telephone 
down  and  find  out  how  she  was  getting  along, 
did  it?    A.  I  did  not  have  the  opportunity  to. 

Q.  You  didn't  try  to,  did  you?  A.  I  didn't 
have  the  opportunity  to,  because  I  was  taken  in 
custody  that  night. 

Q.  When  were  you  taken  into  custody? 

Mr.  Millard:    Just  let  him  finish  his  an- 
swer. 


2507 
Henry  Judd  Gray — Cross  Examination 

Called  in  his  own  behalf  7519 

The  Witness:    About  3  o'clock  Sunday. 

Q.  Three  o'clock  Sunday?    A.  Yes,  sir. 

Q.  You  had  no  means  up  to  three  o'clock  Sun- 
day to  find  out  how  it  had  all  come  out?  A.  No, 
I  didn't  have  the — 

Q.  You  had  used  the  long  distance  telephone 
before  this,  hadn't  you?    A.  Never  on  a  Sunday. 

Q.  That  is  the  line  you  drew?    You  would  not 
use  it  because  it  was  Sunday,  is  that  it?  A.  I     7520 
did  not  say  that. 

Q.  Well,  in  any  event,  you  were  taken  into 
custody  at  three  o'clock,  brought  down  after- 
wards to  New  York,  is  that  right?  A.  That  is 
true. 

Q.  I  want  you  to  tell  me  the  exact  time  that 
you  signed  this  confession  or  statement.  A.  That 
I  could  not  tell  you. 

Q.  Well,  what  time  did  you  arrive  here,  can 
you  tell  that?  A.  I  could  not  tell  you  that.  I 
had  no  watch. 

Q.  Do  you  know  what  train  you  got  from  Syra-     •°-'^ 
cuse?    A.  I  do  not. 

Q.  You  do  not  know  the  train?    A.  No. 

Q.  You  were  in  such  a  daze? 

Mr.  Millard:  He  has  not  said  anything 
of  the  kind. 

The  Court:  I  understand  that  is  a  ques- 
tion. 

Q.  You  do  not  remember  the  train?  A.  It  was 
somewhere  around  five  o'clock.  I  do  not  know 
the  exact  time. 


2508 
Henry  Judd  Gray — Cross  Examination 
7522  Called  in  his  own  behalf 

Q.  When  you  left  Queens,  or  the  house,  your 
glasses  were  off,  were  they  not?    A.  They  were. 

Q.  You  had  not  put  them  on  since  the  time 
you  expected  the  combat,  had  you?    A.  I  had. 

Q,  When  did  you  put  them  on  again?  A.  I 
put  them  on  at  the  time  I  put  on  the  shirt. 

Q.  You  did?    A.  I  did. 

Q.  When  did  you  take  them  off  again?     A.  I 
took  them  off  just  before  I  left  the  house. 
7e«n         Q.  For  Hie  purpose  of  disguise?     A.  I  do  not 
know  as  it  was  disguise.    I  simply  took  them  off. 
It  might  have  been  disguise,  yes. 

Q.  And  you  did  not  put  them  on  again  until 
you  reached  Syracuse,  did  you?    A.  That  is  true. 

Q.  And  your  mind  was  intent  enough  upon 
your  future  to  disguise  yourself,  wasn't  it?  A. 
No. 

Q.  Well,  we  will  let  that  answer  stand.     Now, 

what  did  you  do  that  night  when  you  met  Had- 

don  Gray  ?  How  did  you  spend  your  evening  that 

night  or  the  evening  of  that  day?     A.  Why,  I 

7524     went  up  to  his  house  and  had  supper. 

Q.  Talked  things  over  generally,  I  suppose? 
A.  Sat  around  and  talked.  We  had  a  few  high- 
balls and  I  left  around  10:30,  I  think. 

Q.  Were  his  children  home  that  night?  A. 
They  were. 

Q.  What  do  you  call  the  place  where  he  lives? 
I  mean  is  it  a  suburb?    A.  I  do  not  believe  so. 

Q.  Well,  I  mean,  is  it  some  development  com- 
pany, some  name  attached  to  that  particular  de- 
velopment or  suburb?  A.  Not  that  I  have  ever 
heard  of. 


2509 
Henry  Judd  Gray — Cross  Examination 

Called  in  his  own  behalf  7525 

Q.  Is  it  a  country  section,  is  it  a  suburban 
section  where  he  lives!    A.  Yes. 

Q.  How  many  children  has  he?     A.  Two. 

Q.  And  they  were  there  that  night!  A.  They 
were,  for  a  while. 

Q.  And  you  recall  playing  marbles  with  them 
or  some  indoor  game!    A.  That  I  do  not  recall. 

Q.  You  played  with  them,  though,  didn't  you! 
A.  I  might  have.  I  do  not  recall  whether  I  did 
or  not.  752(; 

Q.  So  you  tell  us,  in  answer  to  my  question, 
what  you  expected  to  gain  by  aiding  in  any  way 
in  this  matter,  that  you  did  not  know!  A.  I  had 
nothing  to  gain  by  it,  no,  sir. 

Q.  Now,  Mr.  Gray,  when  were  you  married!  A. 
November  16th,  1915. 

Q.  Nineteen  what?     A.  1915. 

Q.  From  that  time  on  up  to  the  time  of  this 
murder  did  you  know  any  girl  by  the  name  of 
Alice?    A.  I  knew  many  of  them,  yes,  sir. 

Q.  All  by  the  name  of  Alice!  A.  All  by  the 
name  of  Alice,  yes.  7527 

Q.  Did  you  know  one  from  Buffalo,  New  York? 
A.  I  knew  three  in  Buffalo  by  the  name  of  AliCe. 

Q.  Will  you  tell  me  the  occupations  of  all 
three,  that  is,  what  the  several  occupations  of 
the  three  were?  A.  Two  of  them  were  in  stores 
and   one   was   connected   with   a   newspaper. 

Q.  Without  mentioning  the  last  name  of  the 
one  connected  with  the  newspaper,  will  you  tell 
me  when  you  last  saw  her!  A.  It  was  some  time 
during  1926.     I  do  not  recall  the  month. 

Q.  And  what  month  during  1926!  A.  I  think 
it  was  the  fall  of  the  year  some  time. 


7529 
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Q.  Fall  of  the  year?    A.  I  believe  so. 

Q.  You  cannot  get  any  closer  than  that?  A. 
I  do  not  recall  the  exact  month,  no,  sir. 

Q.  Well,  will  you  somewhere  quote  your  start- 
ing point  ?  j^^uldt  you  say  it  was  between  Sep- 
tember I  Will  you  come  as  close  as  that?  A. 
Well,  that  takes  in  the  entire  fall. 

Q.  Well  that  stands  now,  does  it?    A.  Yes. 

Q.  If  you  cannot  get  any  closer  than  that,  you 
cannot  tell  us  that  it  was  the  month  that  elec- 
tion fell  in,  for  instance,  November,  or  Septem- 
ber in  which  Labor  Day  fell?  A.  I  don't  recall 
exactly  what  month  it  was,  no,  sir. 

Q.  But  it  was  in  the  Fall?  A.  It  was  in  the 
Fall  of  the  year. 

Q.  Where  did  you  meet  her?  A.  At  that  par- 
ticular time? 

Q.  Yes.  A.  I  don't  remember  that  either, 
whether  it  was  at  the  hotel — 

Q.  You  do  not  remember  where  you  met  her? 
A.  Whether  it  was  at  the  hotel — 
75.^0         Q.  What  hotel?     At  the  Lafayette  Hotel,  she 
came   up   there   for   dinner,   and   we   afterwards 
went  out  to  the  theatre. 

Q.  Were  you  registered  at  the  Lafayette?  A. 
I  always  stopped  at  the  Lafayette. 

Q.  Had  she  registered  there  at  all?  A.  Ab- 
solutely no,  sir. 

Q.  Well,  I  mean  individually?     A.  No,  sir. 

Q.  Did  you  ever  see  her  since  then?  A.  No; 
I  have  not. 

Q.  Did  you  communicate  with  her  since  then? 
A.  I  have  written  her,  yes. 

Q.  When  was  the  last  time  that  you  wrote  to 
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her,  if  you  know,  when  it  is  the  last  time  that 
you  recall?    A.  I  believe  around  Christmas  time. 

Q.  Of  1926?  A.  1926,  or  else  the  early  part 
of  1927,  I  am  not  sure  which. 

Q.  Well,  the  early  part  of  1927  would  be  in 
January  of  this  year?     A.  Yes,  sir. 

Q.  And  where  did  you  write  to  her,  at  Buf- 
falo?   A.  I  did. 

Q.  Care  of  the  newspaper  or  at  her  home?  A. 
That  I  don't  remember.  7532 

Q.  You  had  her  home  address?  A.  I  knew  her 
home  address. 

Q.  You  knew  her  people?     A.  Yes. 

Q.  You  had  visited  there?  A.  I  had  known  her 
for  years,  yes,  sir. 

Q.  You  had  visited  there?     A.  Yes;  I  had. 

Q.  Well  now,  were  you  known  as  a  single  or 
married  man  at  that  home?  A.  I  was  known  as 
a  married  man. 

Q.  You  are  sure  of  that  now?  A.  Quite  posi- 
tive. 

Q.  Well,   do  you   not  know  whether  you  was     i0'^ 
or  not?    A.  Well,  I  don't  know.    I  had  told  them 
that  I  was. 

Q.  So  therefore  you  are  quote  positive  that 
they  knew  you  were  married  man?     A.  Yes,  sir. 

Q.  Now,  what  was  the  familiar  name,  her  pet 
name  that  you  had  for  Alice?  A.  I  didn't  have 
any  pet  name  for  her. 

Q.  The  same  as— didn't  you  have  a  name — you 
called  Mrs.  Snyder  "Momsie;"  didn't  you  have 
some  such  name  for  her?  A.  Most  everybody 
called  her  "Snook,"  if  that's  what  you  mean. 

Q.  Yes,  that  is  exactly  what  I  mean.    Did  you 
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in  any  way  convey  or — I  withdraw  that.  Did  you 
in  any  talk  with  Mrs.  Snyder,  refer  to  Snooks? 
A.  I  may  have;  I  think  I  did. 

Q.  When?     A.  That  I  do  not  recall  either. 

Q.  Was  that  about  December,  of  1926,  or,  as 
you  say  the  early  part  of  1925!  A.  Not  that  I 
recall. 

Q.  When  did  you  borrow  the  $200  from  Mrs. 
Snyder?    A.  That  was  in  February,  1926. 

7535  Q-  February,  1926?    A.  Yes,  sir. 

Q.  And  did  you  give  her  any  reason  for  the 
borrow  of  that  money?  A.  I  think  I  did  at  the 
time,  yes. 

Q.  Was  that  about  the  time  that  you  first  ac- 
quainted Mrs.  Snyder  with  the  personality  or  in- 
dividuality of  Snooks?  A.  No,  sir,  not  that  I  re- 
call. 

Q.  Are  you  sure  of  that?  What's  that?  A. 
Not  that  I  recall. 

Q.  Well,  and  were  you  not  asked  by  her  who 
Snooks  was?    A.  I  think  I  had  told  her  some  time 

7536  before  that  who  she  was. 

Q.  Yes?  And  was  she  jealous  about  the  mat- 
ter?   A.  Not  as  I  recall,  no,  sir. 

Q.  Did  you  give  her  any  reason  why  you  had 
to  see  her?    A.  I  didn't  give  her  any  reason,  no. 

Q.  Did  you  tell  her  anything,  or  did  you  say 
anything  concerning  the  fact  that  you  were 
obliged  to  keep  in  touch  with  Alice  because  you 
were  indebted  to  her  for  $200,  and  she  wanted 
it?    A.  No,  sir,  I  did  not. 

Q.  What  did  you  tell  her  you  wanted  the  $200 
for  at  the  time  you  got  it?  A.  As  I  recall,  I  told 
her  that  I  had  some  current  expenses  from  Christ- 
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mas  time,  and  I  also  had  some  insurance  coming 
due. 

Q.  And  you  said  nothing  about  Snooks  at  all? 
A.  Not  that  I  have  any  recollection  of,  no,  sir. 

Q.  When  did  you  first  meet  Alice,  the  one  known 
as  Snooks  ?  A.  I  met  her  in  nineteen — I  think  six- 
teen, if  I  recall  correctly. 

Q.  It  was  about  the  year  you  were  married? 
A.  It  was  the  year  after  I  was  married,  I  be- 
lieve, yes.    She  was  a  very  good  friend  of  a  mar-     75;5g 
ried  couple  who  I  knew  very  well. 

Q.  1916 — 1915  you  were  married,  and  in  1916 
you  met  Alice  for  the  first  time?     A.  Yes,  sir. 

Q.  Aik]  you  continued  to  see  Alice  and  go  out 
with  her  did  you  not?  A.  I  went  out  with  many 
people  to  entertain  them,  yes. 

Q.  And  you  went  out  with  Alice  all  those  years 
right  up  through  till  last  year,  didn't  you,  when- 
ever you  had  an  opportunity  to?  A.  When  the 
occasion  arose,  yes,  when  she  was — 

Q.  Dinner  and  theatre?     A.  Many  times. 

Q.  How  many  times  would  you  say  that  you      /;j'*^ 
went  out  with  her  on  occasions  like  that  during 
the  average  month  or  the  ordinary  month?     A. 
Well,  I  was  not  in  Buffalo  every  month. 

Q.  I  mean  whenever  you  went  to  Buffalo  for 
any  extended  stay  how  often  would  you  go  out 
with  her?    A.  Possibly  once  or  twice. 

Q.  A  week?  A.  A  week — during  the  time  that 
I  was  there. 

Q.  Any  night  club  there?  A.  Not  that  I  know 
of. 

Q.  You  never  took  her  to  any  night  club?  A. 
No,  sir. 
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Q.  Now,  do  you  know  an  Alice  Senden  ?  A.  No, 
sir;  I  do  not. 

Q.  Did  you  directly  or  indirectly  give  to  the 
newspaper  any  names  like  that — Alice  Senden? 
A.  I  may  have. 

Q.  Where  did  she  reside?     A.  I  do  not  know. 

Q.  Where  did  you  meet  her?  A.  That  I  do  not 
know. 

Q.  How  long  did  you  know  her"?     A.  That  I 

7541  could  not  tell  you  either. 

Q.  And  the  only  person  that  you  recall  just 
where  you  were  with,  what  was  said,  and  how 
often  it  happened,  is  Mrs.  Snyder,  is  that  it?  A. 
Because  I  was  with  her  most  of  the  time,  yes. 

Q.  And  your  memory  is  clear  on  all  those 
events,  whenever  you  were  with  her?  A.  On  many 
of  them,  yes. 

Q.  And  you  remember  pretty  distinctly  many 
little  things  that  happened,  years  ago  with  her, 
conversations  had  at  various  places  and  so  forth? 
A.  Some  of  them  stand  out  in  my  mind,  yes. 

7542  Q.  Have  you  ever  been  in  the  Statler  Hotel 
with  Alice,  the  first  mentioned  Snooks,  to  dances? 
A.  I  have  been  there  to  dance,  yes. 

Q.  What  is  that?  A.  I  have  been,  to  dance, 
yes. 

Q.  Ever  been  with  her  on  any  trips  that  caused 
you  to  be  away  from  Buffalo  over  night?  A.  No, 
sir;  I  never  have. 

Q.  What  is  that?    A.  No,  sir. 

Q.  Never?    A.  No,  sir. 

Q.  With  her  or  in  a  party  with  others?  A.  No, 
sir. 

Q.  Now,  will  you  tell  me  the  night  that  you 
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say  you  and  Mrs.  Snyder  had  the  discussion  about 
there  being  or  not  being  a  Supreme  Being!  A. 
I  didn't  get  your  question. 

Q.  In  your  direct  testimony  5  ou  recall  an  in- 
cident very  distinctly,  and  gave  the  time  when 
you  and,  Mrs.  Snyder  had  a  discussion  as  to 
whether  there  was  or  was  not  a  Supreme  Being. 
Do  you  remember  that? 

Mr.  Millard:     A  God.  7544 

The  Court:    God  was  the  word  used. 

Q.  A  God?  A.  That  was  either  in  January  or 
February  of  1926. 

Q.  You  remember  that  very  distinctly?  A.  I 
do. 

Q.  Did  that  arise  out  of  the  fact  that  you  were 
talking  of  this  plan?    A.  What  plan? 

Q.  The  plan  of  the  burglary  and  the  murder 
itself?    A.  No,  sir. 

Q.  Do  you  recall  what  led  to  the  discussion  in 
this  month  that  you  speak  of?    A.  Why,  the  dis-     7545 
cussion  arose  by  her  telling  me  that  she  was  think- 
ing of  do  away  with  her  husband. 

Q.  And  that  was  sjtnuary,  you  say?  A.  It  was 
either  January  or  February  of  1926,  yes  sir. 

Q.  1926?    A.  Yes,  sir. 

Q.  And  did  she  say  anything  at  that  time  as 
to  the  way  she  was  to  dispose  of  him?  A.  No, 
sir;  she  did  not. 

Q.  When  after  that  discussion  she  told  you 
that,  while  you  were  on  this  trip  that  she  was 
telling  you  that  she  was  happy,  that  everything 
was  coming  out  right,  that  Snyder  was  going  to 
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leave  her,  and  she  was;  going  to  put  Lorraine  in 
a  convent,  did  it  strike  you  at  all  strange  that 
this  woman  who  said  she  did  not  believe  in  a 
God  was  doing  that  ?  A.  She  told  me  that  in 
August,  1925. 

Q.  She  did?    A.  Yes,  sir. 

Q.  Where  did  you  go  on  this  trip?  A.  Which 
trip? 

Q.  The  trip  where  you  went  to  Kingston  and 
r-r  ah  —  A.  There  was  nothing  said  about  that  during 
the  trip. 

Q.  When  did  you  leave  on  this  trip,  and  the 
trip  I  refer  to  was  where,  the  extended  trip  for 
her  nerves?    A.  October,  1926. 

Q.  Well,  at  the  beginning  of  that  trip  did  you 
say  anything  or  did  she  say  anything  about  put- 
ting the  child  in  a  convent?  A.  She  did  not,  no, 
sir. 

Q.  Never  mentioned  that?     A.  No,  sir. 

Q.  Now  in  May  of  1926,  you  claim  that  the 
dominance  over  you  became  apparent,  is  that 
7548     right  ?    A.  I  would  say  so,  yes. 

Q.  That  was  in  May?     A.  May  or  June. 

Q.  So  that  from  that  time  on  you  were  more  or 
less  led  by  her  will  or  charm  or  spell,  whatever 
you  might  call  it,  is  that  right?  A.  I  did  prac- 
tically everything  she  asked  me  to,  yes. 

Q.  And  it  was  it  about  that  time,  between  May 
and  October,  or  up  to  the  end  of  that  period  that 
her  nerves  were  getting  badly  frayed,  is  that  it, 
in  a  highly  unstrung  state?  A.  They  had  been 
for  some  time. 

Q.  And  you  sympathized  with  her,  of  course? 
A.  I  did. 
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Q.  And  the  result  was — I  withdraw  that — and 
that  was  after  the  time  when  they  tried  the  sleep- 
ing powder  out  on  you,  or  she  did,  is  that  it?  A. 
I  didn't  get  that  question. 

Q.  Well,  I  withdraw  it.  You  said  yesterday 
that  the  time  arrived,  I  believe  when  she  was 
gaining  dominance  over  you,  when  she  got  you 
to  take  the  sleeping  powder  and  try  it  out,  is  that 
it?  A.  I  said  that  it  had  been  gradual.  At  that- 
time  it  was  practically  complete,  yes.  7550 

Q.  Oh!  It  was  complete  then?  The  dominance 
was  complete  then?     A.  It  must  have  been,  yes. 

Q.  From  that  time  on,  if  she  had  complete  dom- 
inance, she  could  do  as  she  pleased  with  you,  is 
that  it  ?  A.  Not  in  everything,  no. 

Q.  It  wasn't  complete,  then?  There  were  times 
when  you  would  wriggle  out,  so  to  speak?  A.  If 
I  could,  yes. 

The  Court:     The  witness  said  "practi- 
cally complete"  in  his  answer. 

Mr.  Wallace:    All  right.  7551 

Q.  Now,  then,  after  that  time  she  became  some- 
what nervous,  is  that  right?  A.  She  had  been 
nervous  right  along. 

Q.  And  up  to  October,  at  your  solicitation,  not 
hers,  you  went  on  this  trip,  didn't  you?  A.  I  in- 
vited her,  yes,  sir. 

Q.  She  didn't  come  to  you  and  dominate  over 
you  and  say  you  "You  have  got  to  take  me 
away,"  or  anything  like  that,  did  she?  A.  She 
did  not,  no,  sir. 

Q.  But  this  woman  who  now  completely  dom- 
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mated  you,  you  send  word  to  her  and  said  "For 
the  sake  of  your  nerves,  let  us  go  upon  this  trip," 
in  which  the  adultery  was  committed  and  all? 
A.  I  did  not  say  that. 

Q.  Well,  did  you  say,  "Wouldn't  you  like  to 
take  a  trip  to  help  your  nerves"?  A.  I  asked  her 
if  she  would  like  to  go.  I  told  her  I  thought  it 
would  do  her  the  world  of  good,  yes. 

Q.  You  said  yesterday  that  you  took  this  liq- 

7553  uor  t°  steel  your  nerves,  is  that  it?    A.  That  is 
true. 

Q.  By  any  chance  did  you  suggest  this  trip  for 
her  nerves,  to  steel  her  nerves  to  carry  out  what 
you  were  talking  about!  A.  Absolutely  not.  I 
had  not  talked  about  anything. 

Q.  Not  a  thing?    A.  No,  sir. 

Q.  You  had  talked  about  the  getting  away  with 
him  and  the  sleeping  powders,  hadn't  you?  A, 
No,  sir.     She  had  done  the  talking. 

Q.  You  talked  about  it  when  you  took  the  sleep- 
ing powder  in  May?     A.  She  had  done  most  of 
?5;>4     the  talking  in  that  respect. 

■  Q.  You  never  answered  her,  of  course?     A.  I 
did. 

Q.  Well,  then,  you  talked  with  her  about  some- 
thing, didn't  you?  A.  I  did,  and  criticized  her 
also. 

Q.  I  thought  you  just  said  you  did  not  talk 
about  anything. 

Mr.     Millard:     The     inference    was    he 
brought  up  the  subject. 

The  Court:     Let  us  proceed,  gentlemen. 
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Q.  Well,  you  had  been  talking  right  along  since 
the  time  she  experimented  on  you  in  May,  hadn't 
you?    A.  No. 

Q.  And  the  cause  of  her  nervousness  you  attri- 
buted to  the  fact  of  the  strained  relations  at  home 
and  her  continual  desire  to  get  rid  of  him?  A.  I 
did  not  know  what  to  attribute  that  to,  no. 

Q.  Well,  she  was  talking  about  it  off  and  on, 
wasn't  she,  according  to  your  testimony?  A.  She 
was.  7550 

Q.  And  finally  in  October  you  invited  her  to  go 
on  this  trip,  is  that  right?    A.  That  is  true. 

Q.  When  she  started  out  on  this  trip  she  made 
the  remark  to  you,  "It  is  the  first  honeymoon  she 
had  ever  had  I  Is  that  it?  A.  She  said  it  was 
the  first  real  honeymoon  she  ever  had. 

Q.  And  did  she  say  that  she  was  extremely 
happy  then  because  of  the  arrangement  about 
Lorraine  in  the  convent,  or  anything  like  that? 
A.  There  was  nothing  said  about  Lorraine  being 
in  a  convent  at  that  time.  The  only  time  she  ever 
mentioned  that  was  in  August,  1925,  or  Septem-  '°°' 
ber. 

Q.  And  when  did  you  meet  her?  A.  I  met  her 
in  either  June  or  July  of  1925. 

Q.  In  August,  1925,  you  say  that  is  the  time 
when  this  talk  occurred?     A.  It  is,  yes. 

Q.  About  the  convent?    A.  Yes. 

Q.  Now,  Mr.  Gray,  page  1582  of  the  record  I 
find  this: 

"Q.  Did  you  on  Wednesday  and  Thursday  and 
Friday  of  that  week  receive  a  long  distance  tele- 
phone call  from  Mrs.  Snyder?  A.  No,  sir.  I  called 
her  on  Thursday  night.    I  had  not  planned  to  call 
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her,  but  I  got  intoxicated  and  did  call  her,  and 
I  asked  her  if  she  had  received  a  large  envelope 
with  two  handkerchiefs  in  it  for  her  birthday,  and 
she  said  that,  she  said.  I  had  telegraphed  to  Mr. 
May,  telling  him  to  telephone  her  to  be  on  the 
lookout  for  it.     I  asked  her." 

Now,  you  remember  that!  A.  I  do  recall  call- 
ing her  yes. 

Q.  You  had  not  intended  to  call  her?     A.  No, 

7559  sir- 

Q.  And  then  you  said,  "I  got  intoxicated  and 

did  call  her";  that  is  right,  is  it  not?  A.  That  is 
true. 

Q.  Now  at  that  time  she  had  not  called  you 
up,  had  she?    A.  No,  sir;  she  had  telegraphed  me. 

Q.  And  you  did  not  intend  to  call  her  up,  but 
you  got  intoxicated  and  you  did,  is  that  right? 
A.  I  did. 

Q.  In  other  words,  when  your  mind  was  under 
the  influence  of  the  liquor  it  reverted  to  this  mat- 
ter, and  you  rang  her  up,  is  that  right?    A.  Re- 

7560  verted  to  her,  yes. 

Q.  But,  in  any  event,  you  did  this  voluntarily, 
didn't  you?  A.  What  do  you  mean,  called  her 
up? 

Q.  No  one  asked  you  to  call  her  up,  did  they? 
A.  Not  that  I  know  of. 

Q.  No;  you  did  that  of  your  own  free  will?  A. 
yes. 

Q.  And  in  this  letter  that  you  sent  of  your  own 
free  will  were  the  powders? 

Mr.  Millard:     He  didn't  say  there  was 
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a  letter  sent  of  his  own  free  will;  he  said 
a  telephone. 

The  Court:  The  characterization  of  the 
letter  is  objectionable. 

Q.  In  the  letter  that  you  sent  the  powders  were  ? 

The  Court:  Have  the  question  made 
clear.  The  Court  would  suggest  that  it 
be  withdrawn  and  reframed.  l^C^ 

Q.  In  the  answer  to  this  question,  which  I  have 
read  before,  you  say — 

Mr.  Newcombe:  What  page,  please? 
Mr.  Wallace:    Page  1582. 

Q.  In  that  answer  you  say,  "And  I  asked  her 
if  she  had  received  a  large  envelope  with  two 
handkerchiefs  in  it  for  her  birthday,  and  she  said 
that  she  said  that  I  had  telegraphed  to  Mr.  May, 
telling  him  to  telephone  her  to  be  on  the  lookout  75(53- 
for  it."  That  is  the  way  it  reads.  A.  She  said 
she  had. 

Q.  And  you  asked  her  concerning  the  envelope, 
didn't  you?  A.  I  asked  her  if  she  had  received 
it,  yes,  and  she  said  that  she  had. 

Q.  And  in  that  envelope  were  the  powders,  as 
well  as  the  handkerchiefs,  were  they0  A.  There 
were  two  powders  enclosed,  yes. 

Q.  Now,  couldn't  you  answer  that  yes  or  no? 
A.  Yes. 

Q.  Now,  when  Mr.  Snyder  came  in  you  could 
not  see  him,  could  you?    A.  I  could  not,  no. 
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Q.  You  were  lying  on  the  floor,  weren't  you? 
A.  I  was. 

Q.  Face  downward?    A.  I  do  not  believe  so. 

Q.  You  were  hiding,  in  other  words,  to  avoid 
him  seeing  you,  of  course?  A.  I  was  laying  on 
the  floor. 

Q.  Well,  you  were  hiding,  weren't  you?  A.  I 
was. 

Q.  And    were    you    intoxicated    then?      A.  In 

7565  semi-state,  yes. 

Q.  But  that  semi-state  did  not  prevent  you 
from  concealing  yourself  so  that  you  would  not 
meet  this  man  you  were  about  to  kill?  A.  Mrs. 
Snyder  told  me  to  lay  on  the  floor,  sir. 

Mr.  Millard:     I  object  to  that  as  being 
entirely  improper. 

Mr.   Wallace:  About  to  attack. 

The  Court:     The  question  embraces  too 
many  propositions. 

7566  Q.  You  remembered  enough  to  conceal  your- 
self, didn't  you?  A.  She  told  me  to  lay  on  the 
floor,  which  I  did. 

Q.  She  came  in  and  told  you  to  lay  on  the  floor? 
A.  Yes,  sir;  she  did. 

Q.  There  wasn't  anything  that  you  did  in  pro- 
tecting yourself  that  she  had  not  told  you  to  do 
it?     A.  Well,  I  naturally  would  protect  myself. 

Q.  Well,  that  is  just  what  you  hid  for,  didn't 
you?  A.  I  lay  down  on  the  floor,  yes,  sir;  of 
course. 

Q.  And  whether  she  had  been  around  or  not,  if 
you  heard  this  man  Snyder  coming  in  you  would 
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have  hid,  wouldn't  you!     A.  I  would  not  have 
been  there,  no. 

Q.  If  you  had  been  there,  without  her,  and  he 
was  coming  in,  would  you  have  hidden  or  not? 
A.  I  would  not  have  been  there. 

Q.  I  am  asking  you  had  you  been  there  and 
she  was  absent,  and  Mr.  Snyder  came  in,  would 
you  have  hidden  or  not?  A.  Of  course  I  would 
have  hidden. 

Q.  And  in  that  condition  you  would  not  have     7568 
been    too    drunk    to    forget    that   hiding,    would 
you? 

Mr.    Millard:      This    is    highly    conjec- 
tural. 

The   Court :     I   think  it   is   speculative. 
Mr.   Wallace:     I   will   withdraw   it. 

Q.  Well,  in  any  event,  your  mind  was  in  a 
state,  a  clarified  state,  or  such  a  clear  state 
anyway,  as  to  know  just  what  you  were  doing 
when  Snyder  passed  by,  that  is  correct?  A. 
That  is   correct. 

Q.  Now,  I  want  to  ask  you,  before  he  came 
in,  before  he  came  through,  where  had  you  been 
sitting,  on  the  floor  or  on  a  chair?     A.  Both. 

Q.  Just  before  he  came  through  where  had 
you  been  sitting?  A.  I  think  I  had  been  either 
sitting  or  standing,  talking  with  Mrs.  Snyder, 
1   don't   recall   which. 

Q.  And  Mrs.  Snyder  was  there  in  the  room 
with  you?  A.  She  had  been  on  a  couple  of 
occasions,  yes,  prior  to  his  coming  up. 

Q.  That  was  before  he  came  in?     A.  Yes. 
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Q.  She  ran  in  your  room  and  out  before  he 
came  in?     A.  On  two  occasions,  yes. 

Q.  I  mean  the  time  when  they  drove  up  in  the 
machine  on  their  homecoming,  now,  did  she 
come  in  your  room  once  or  twice  between  the 
time  the  machine  drove  up  and  she  came  in  and 
the  time  Snyder  came  in?  A.  She  came  in  twice 
before  he  came  upstairs. 

Q.  I  ask  you  yes  or  no?     A.  Yes. 

7571  Q-  Well  now,  why  do  you  not  say  that,  please. 
A.  (No  answer.) 

Q.  Now,  when  she  came  in  the  first  time,  she 
was  dressed,  was  she  not?     A.  She  was. 

Q.  Coming  from  the   party?     A.  Yes. 

Q.  Now,  will  you  tell  me  how  she  was  dressed, 
what  sort  of  a  coat  she  had  on?  A.  I  could  not 
tell  you  what  she  had  on.    It  was  dark  in  there. 

Q.  In  the  room?     A.  Yes,  sir. 

Q.  Mrs.   Brown's  room?     A.  Yes. 

Q.  What  did  she  say  to  you  on  that  occasion? 
A.  She  said  "Are  you  there?" 

Q.  Then  ensued  the  question  about  drinking, 
and  you  said  "Plenty";  do  you  mean  that?  A. 
That  was  after  she  came  back. 

Q.  All  right;  I  didn't  want  to  go  over  it 
again.  I  withdraw  the  question,  and  ask  you 
this:  After  she  came  in  the  first  time  how  long 
would  you  say  she  stayed,  without  going  over 
it  again?  How  long  would  you  say  she  was  in 
there  with  you? 

Mr.    Millard:      Just    what    question    is 
withdrawn? 

Mr.    Wallace:     I   withdraw   it    and   ask 
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this:  I  am  trying  not  to  rehash,  as  I 
promised  the  Courc  I  wouldn't. 

Mr.  Millard:  We  want  the  answer  to 
stand. 

Mr.  Wallace:     All  right. 

Q.  When  Mrs.  Snyder  first  came  into  the 
house  that  night  after  the  party  and  came  and 
talked  with  you  —  came  to  your  room  and  talked 
with  you,  how  long  would  you  say  in  period  of  7574 
time  she  talked  with  you?  A.  The  first  time 
she  came  in? 

Q.  Yes.  A.  Well,  I  don't  think  that  she  came 
into  the  room.  I  think  that  she  just  stepped  in 
and  asked  me  if  I  was  there. 

Q.  If  she  stepped  in,  she  stepped  in  the  room 
or  the  hall,  which  do  you  mean!  A.  She  stepped 
out  of  the  hall  into  the  room. 

Q.  Then  she  got  into  the  room,  no  matter  how 
long  she  stayed  —  she  got  into  your  room  the 
first  time,  didn't  she?     A.  Yes. 

Q.  How  long  did  she  stay  in  there  and  how 
long  did  she  talk  to  you?  A.  Well,  it  was  only 
a  few  seconds. 

Q.  All  right.  That  is  all.  Then  she  went  out? 
A.  As  long  as  it  took  to  make  that  conversation, 
yes. 

Q.  Well,  a  few  seconds,  and  then  she  went  out. 
At  that  time  she  was  fully  clothed,  was  she  not  ? 
A.  As  far  as  I  know. 

Q.  And  how  long  before  she  returned?  A.  I 
could  not  tell  you  the  length  of  time. 

Q.  About  how  long?    A.  That  I  could  not  tell 
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you  either.  I  know  the  next  time  I  saw  her  she 
had  taken  off  her  dress. 

Q.  Well,  would  you  say  it  was  five  minutes? 
A.  I  could  not  give  you  any  idea,  as  far  as  that 
is  concerned.  It  may  have  been  three  minutes, 
it  may  have  been  five,  it  may  have  been  ten.  I 
do  not  know. 

Q.  It  may  have  been  as  many  as  ten!  A.  It 
might   have    been. 

7577  Q-  Now,  this  time  she  was  in  underclothing 
or  was  she  in  a  nightgown?  A.  No,  she  had  a 
slip  on,  as  I  recall. 

Q.  That  is  the  second  time  that  she  came  in, 
is  that  right,  into  the  room?-  A.  That  is  as  far 
as  I  remember. 

Q.  And  then  you  heard  Snyder  come  in,  is 
that  right?     A.  Yes,  sir. 

Q.  And  then  you  heard  Snyder  enter  his 
room?      A.  Yes,    sir. 

Q.  And  then  you  heard  Snyder  go  back  to  the 
bathroom?     A.  Yes,  sir. 

Q.  And  then  you  heard  Snyder  return  and  go 
into  his  room?    A.  Yes,  sir. 

Q.  And  thereafter  she  came  into  you,  didn't 
she,  after  you  hear  the  last  of  Snyder  going 
into  his  room,  then  she  returned  to  you,  didn't 
she?  A.  No,  I  think  she  stopped  in  the  room 
when  he  went  back  to  the  bathroom. 

Q.  In  other  words,  she  followed  him  right  up, 
he  going  into  one  room  and  she  going  right  into 
the  room  where  you  were?  A.  Yes,  sir;  I  be- 
lieve  so. 

Q.  Do  you  remember  him  closing  the  door? 
A.  No,  sir;  I  do  not. 
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Q.  And  then  you  —  in  the  room  there  did 
she  sit  down  when  she  came  in  at  the  time  she 
followed  Mr.  Snyder  in?  A.  That  I  don't  re- 
call.    I  don't  think  so.     I  told  her  — 

Q.  In  Mrs.  Brown's  room,  I  mean?  A.  As  I 
recall  it,  I  told  her  to  get  out. 

Q.  Now,  Mr.  Gray,  after  the  husband  went 
into  the  room,  you  say  that  she  came  in  to  where 
you  were,  Mrs.  Brown's  room,  is  that  right? 
A.  As  I  recall  it,  she  did,  yes.  7580 

Q.  And  what  did  she  say?  A.  Well,  I  am  not 
positive  whether  she  asked  me  where  I  had 
been  when  she  came  up. 

Q.  Did  she  ask  you  what  time  you  had  gotten 
there?  A.  She  asked  me  what  time  I  had  gotten 
there,  yes. 

Q.  "What  did  you  tell  her,  about  midnight? 
A.  I  said  around  midnight,  yes. 

Q.  And  that  was  the  time  she  came  in  after 
Snyder  had  gone  into  his  room?  A.  As  near 
as  I  can  recall  it  was,  yes. 

Q.  And  do  you  remember  saying  to  her  then, 
this  is  her  third  visit  to  the  room,  "I  asked  her 
to  get  out,  go  back  into  her  room,  that  her  hus- 
band could  not  be  asleep";  do  you  remember 
saying  that  in  your  statement,  in  your  direct 
testimony?     A.  Yes,  I  do. 

Q.  Now,  you  were  drunk  all  the  time  that  you 
were  warning  her  like  this,  were  you?  A.  I 
didn't  say  I  was  drunk.  I  said  I  was  in  a  semi- 
intoxieated   condition. 

Q.  And  irrespective  of  the  semi-intoxicated 
condition  you  could  guard  yourself  and  warn 
her   to    that    extent,    could    you?      A.  Well,    one 
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does  things  under  the  influence  of  liquor  many 
times  that  they  do  automatically,  yes. 

Q.  However,  you  would  guard  yourself?  A. 
Yes,   sir. 

Q.  And  you  had  never  been  in  anything  like 
this  before  to  guard  yourself  from,  had  you? 
A.  I  never  had,  no,  sir. 

Q.  Thereafter,  she  came  to  your  room  sever- 
al times,  didn't  she?    She  came  in  and  went  out? 

7583 

The  Court:     After  what? 

Mr.  Wallace :  After  the  episode  we  just 
recited  when  he  said  "Go  out;  I  think 
he  is  not  asleep"  or  something  like  tkat. 

Q.  After  that  did  she  come  into  your  room  a 
couple  of  times?  A.  Well,  I  don't  recall  wheth- 
er she  came  in  once  and  went  out,  or  whether 
she  came  in  and  stayed  in. 

Q.  All   right;   I   am   trying  to   hurry   through 

it.     Whether  once  or  twice,  I  will  ask  you  this: 

torn     "\\7lien  is  the  time  that  you  gave  her  your  gloves 

and  put  on  the  rubber  gloves  yourself?    A.  That 

was  just  before  we  started  in  to  the  front  room. 

Q.  And  you  gave  her  a  pair  of  gloves?  A. 
I  did. 

Q.  Now,  you  say  that  when  this  struggle  was 
going  on,  "I  hollered,  Momie,  Momie,  for  God's 
sake  help  me."  Do  you  remember  that?  A.  I 
do,  very  well. 

Q.  You  did  not  tell  the  officers  anything  about 
that  when  you  made  your  statement,  did  you? 
A.  I  did  not. 

Q.  Not  a  word  of  that?     A.  No,  sir. 
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Q.  And  it  is  not  in  your  statement,  is  it?  A. 
It  is  not,  if  I  did  not  say  it,  no!  ~> 

Q.  Was  that  an  aftermath,  which  you  define 
as  an  afterthought,  with  you?  A.  I  was  not 
asked  to  give  any  of  the  details  at  that  time. 

Q.  You  were  not?     A.  No,  sir. 

Q.  You  were  asked  what  you  did?  A.  I  told 
them  everything  I  did  as  near  as  I  could  remem- 
ber. 

Q.  Did  you   tell   them  that  you  dropped  the     758ft 
weight?     A.  That  I  do  not  remember,  whether 
I  did  or  not. 

Q.  You  do  not  remember  that  at  all?  A.  That 
was  a  detail,  wasn't  it?     A.  It  is  a  detail. 

Q.  Did  you  tell  them  that  "I  dropped  the 
weight"?     A.  I  do  not  know. 

Q.  Can  you  remember  whether  you  told  them 
in  your  confession  that  you  dropped  the  weight? 
A.  X  do  not  recall  whether  I  told  them  or  not.  I 
did  drop  the  weight,  though. 

Q.  You  recall  now  whether  that  is  in  your 
confession,  or  whether  you  told  them  that? 


7587 


Mr,  Millard:     What  confession? 

'  -<■■■         .:'<: 

Q.  Well,  statement  that!'  you  made  to  the 
police,  signed  March  22nd,  concerning  which 
you  know  I  am  inquiring.  A.  I  do  not  recall  it, 
but  if  it  is  there  it  is  true.  ,   r 

Q.  Now,  after  you  had  gone  in  and  when 
you  were  tying  up  the  feet  or  doing  the  things 
you  have  testified  to  concerning  the  body  of  the 
dead  man,  you  had  a  piece  of  wire,  didn't  you? 
A.  I  had  a  piece  when  I  went  in,  yes. 


7588 


7589 


7590 


2530 

Henry  Judd  Gray — Cross  Examination 

Called  in  his  own  behalf 


Q.  And  you  tied  it  around  his  hands,  didn't 
you?    A.  I  did. 

Q.  Were  they  already  tied?  A.  They  were 
tied  with  a  towel,  yes. 

Q.  So  you  then  tied  it  with  a  wire?    A.  I  did. 

Q.  And  you  afterwards  removed  the  wire? 
A.  I  do  not  know  whether  I  did  or  not. 

Q.  You  do  not  recall  removing  the  wire?  A. 
No,  sir;  I  do  not. 

Q.  Now,  you  remember  testifying  yesterday, 
it  is  the  record  on  1592,  in  the  centre  of  the  page 
or  the  centre  of  the  type,  you  said  yesterday 
"That  she  took  off  the  buckskin  gloves  that  she 
had  on,  and  handed  them  to  me."  This  comes 
after  where  you  have  stated  that  you  went  to 
the  bathroom  and  washed  the  blood  off  your 
hands.  Following  that  did  you  say  "She  took  off 
the  buckskin  gloves  that  she  had  on  and  handed 
them  to  me."  Is  that  true?  A.  That  is  true, 
yes,  sir. 

Q.  Now,  I  refer  to  your  statement  on  page  427 
of  his  statement  or  confession  signed  March 
22nd,  1927,  and  refer  to  the  one  and  only  one 
that  I  know  of  that  is  in  evidence,  and  which 
was  taken  by  the  police  authorities  here:  "The 
rubber  gloves  were  in  the  brief  case  when  I 
threw  it  away.  There  was  also  powders  and 
poisons,  as  she  said,  which  she  asked  me  to 
take  from  the  house  and  dispose  of  with  her 
watch.  The  gloves  which  these  gentlemen  found 
in  my  trunk  were  gloves  that  I  bought  up  in 
Buffalo  for  washing  the  car.  I  do  not  think 
I  wore   these   gloves   at   the   time   I    struck   him 
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with  the  sashweight.  I  think  I  had  on  buck- 
skin gloves.  They  are  in  the  bag."  Now,  did 
you  have  on  the  buckskin  gloves  or  did  Mrs. 
Snyder  have   them   on?     A.  We   both   did. 

Q.  Both  had  buckskin  gloves?  A.  With  the 
same  pair  of  gloves,  at  different  times. 

Q.  Different  times?     A.  Yes,  sir. 

Q.  (Reading)  "Now  I  don't  think  I  wore  these 
gloves  at  the  time  I  struck  with  the  sashweight." 
You  see  that  that  undoubtedly  refers  to  the  rub-     7592 
ber  gloves  you  are  talking  about,  don't  you?    A. 
Well,  I— 

Q.  I  will  fead  the  whole  paragraph.  "The 
rubber  gloves"  you  get  your  subjects,  do  you — 
see  if  I  am  right  about  it:  "The  rubber  gloves 
were  in  the  brief  case  when  I  threw  it  away.  There 
was  also  powders  and  poison,  as  she  said,  which 
she  asked  me  to  take  from  the  house  and  dispose 
of  with  her  watch.  The  gloves  which  these  gen- 
tlemen found  in  my  trunk  were  gloves  that  I 
bought  up  in  Buffalo  for  washing  the  car."  A. 
That's  right.  7583 

Q.  (Continuing  reading)  "I  don't  think  I  wore 
these  gloves  at  the  time  I  struck  him  with  the 
sashweight. ' '  Do  you  refer  to  the  gloves  that  you 
washed  the  car  with  or  the  rubber  gloves?  A. 
No,  I  meant  the  rubber  gloves.    I  didn't  meant — 

Q.  All  right,  now.  That  is  what  I  ask.  Then, 
to  continue:  "I  think  I  had  on  buckskin  gloves." 
A.  That's  true. 

Q.  So,  whether  you  had  them  on  at  one  time  or 
another  you  state  here  that  when  "I  struck  with 
the  sashweight  I  think  I  had  on  buckskin  gloves," 
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is  that  right?     A.  I  was  not  positive  whether  I 
I  had  buckskin  gloves  on. 

Q.  I  have  put  it,  I.  think — 

Mr.  Millard:    Wait  Until  he  answers. 
Mr.  Wallace:    All  right,  all  right. 

Q.  I  will  read  it  to  you  again.     A.  I  say  at 
the  time  that  statement  was  made  I  did  not  re- 
ycqc     call  whether  I  had  rubber  gloves  on  or  whether 
I  had  the  buckskin  gloves  on. 

Q.  Exactly,  but  you  said,  "I  think  I  had  on 
buckskin  gloves,"  is  that  right!  A.  That  was 
true  at  the  time. 

Q<  Well,  then,  if  that  was  the  best  thought; 
you.  had,  she  did  not  have  them  on  at  that  time, 
did  she?  A.  She  did  not  at  that  time,  in  my  own 
mind. 

Q.  Therefore,    if   you   did   have   the  buckskin 
r     •  gloves   on   when   you   struck   the   two   blows   on 
„Jn£    the  head,  for  her  to  have  the  buckskin  gloves  on 
at  that  time,  she  would  have  to  — 

Mr.  Millard:  He  has  not  said  that  he 
struck  two  blows.  He  said,  '.'I  think  I 
may  have  struck  the  second  blow." 

Q.  Now,  then,  if  your  best  recollection  is  that 
yOu  had  on  buckskin  gloves  when  you  struck 
with  the  sash  weight,  never  mind  how  many 
times,  then  to  your  best  recollection  she  could 
'  not  have  had  them  on  at  that  time?  Isn't  that 
correct?  A.  She  could  not  have  them  on  if  I 
had  them  on,  no. 
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Q.  That  is  it.  Then,  in  order  for  her  to  have 
the  buckskin  gloves  on  her  hands  when  she 
struck  with  the  sash  weight,  she  would  have 
to  take  them  from  your  hands  or  you  give  them 
to  her,  and  she  would  draw  them  on  before 
she  could  strike  at  all  with  the  sash  weight,  is 
that   right?     A.  No. 

Q.  Well,  they  would  have  to  pass  from  your 
hands    to    hers,    wouldn't    they?      A.  Well,    she 
either    had    the    rubber    gloves    on    or    else    the     7598 
buckskin  gloves. 

Q.  I  did  not  ask  you  that. 

Mr.  Millard:    That  is  an  answer. 

Q.  I  asked  about  the  buckskin  gloves,  to  get 
upon  her  hands  they  would  have  to  leave  yours? 
A.  If  I  wore  them,  yes. 

Q.  And  the  best  of  your  recollection,  I  am 
talking  about,  is  that  you  did  wear  them?  A. 
At  that  particular  time. 

Q.  Well,  now,  assuming  that  your  recollection 
is  right,  before  those  gloves  could  get  to  her 
hands  they  would  have  to  leave  yours?  A.  But 
I  recall  since  that  I  — 

Q.  Please    answer    that. 

By  the  Court: 
Q.  You  are  asked  assuming  the  gloves  that 
were  on  your  hands  at  a  certain  time,  they 
would  have  to  leave  your  hands  before  they 
could  get  to  hers.  It  seems  rather  obvious,  but 
you   are   asked  the   question?     A.  Certainly. 

By  Mr.  Wallace: 

Q.  Now  then  —    A.  Certainly  they  would. 
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Q.  Now,  did  she  have  on  buckskin  gloves  when 
she  struck  the  blow  that  you  say  that  she  did? 
A.  She  did. 

Q.  Now,  then,  if  you  had  the  buckskin  gloves 
on  to  the  best  of  your  recollection,  and  she  struck 
immediately  after  you,  before  she  could  have 
these  gloves  on  her  hands  they  would  have  to 
be  removed  from  yours  and  placed  on  hers  some- 
how, would  they  not?     A.  I  didn't  have  buck- 

7601  s^m  gloves  on. 

Q.  But  to  the  best  of  your  recollection,  you 
say  you  did?     A.  Not  now. 

Mr.  Millard:     No,  he  said  at  that  time, 

Q.  Now,  then,  this  examination  has  changed 
your  thought,  is  that  it?     A.  It  has. 

Q.  Now  then,  you  are  positive  after  this  being 
brought  to  your  attention,  you  did  not  have 
buckskin  gloves?     A.  Not  at  that  time,  no. 

Q.  Because  of  this  examination  your  mind  be- 
comes clear  now  that  you  did  not  have  them? 

Mr.  Millard:  He  stated  so  on  direct, 
your   Honor. 

The  Court:  The  jury  will  recall  what 
the  testimony  was.  Counsel  will  comment 
later  on.  Please,  gentlemen,  order.  Let 
us  proceed. 

Q.  Now,  after  coming  out  of  that  room,  you 
say,  without  referring  to  the  statement,  if  you 
recall  it,  "she  led  me  by  the  hand,"  is  that 
right?     A.  Which  room  are  you  speaking  of? 
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Q.  When  you  finally  went  in  to  what  after- 
wards turned  out  to  be  the  death  chamber?  A. 
Yes,   sir. 

Q.  Did  you  not  say  ' '  She  led  me  by  the  hand ' '  ? 

Mr.  Millard :    What  is  the  object  of  that 
characterization  ? 

Mr.  Wallace :     The  chamber  — 
The   Court:     Counsel,  please. 


Q.  The  chamber  in  which  the  death  occurred, 
then.     A.  That's  true. 

Q.  And  you  went  in  there  then,  into  where 
Snyder  was  attacked,  I  will  put  it  that  room? 
A.  Yes,   sir. 

Q.  And  she  led  you  by  the  hand?  A.  She 
did,  or  she  had  me  by  the  hand. 

Q.  What  hand  did  she  lead  you  by?  A.  I  beg 
your  pardon? 

Q.  What  hand  did  she  lead  you  by?  A.  That 
I  could  not  tell  you. 

Q.  You  cannot  recall?  A.  No,  sir,  I  know 
that  I  had  her  hand  — 

Mr.  Newcombe:  I  didn't  get  that  an- 
swer. 

The  Court:  "I  say  I  know  I  had  her 
hand." 

The  Witness:  That's  right,  your  Hon- 
or. 

Q.  Do  you  know  which  hand  she  held,  I  will 
ask  you?     A.  I  do  not  recall   that,  no,   sir. 
Q.  Just  if  you  will  say  No.     A.  No. 
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Q.  You  do  not  know  in  which  hand  you  car- 
ried the   sash  weight?     A.  I  do   not. 

Q.  And  how  far  to  the  door  did  she  go  with 
you,  or  did  she  go  inside  with  you?  A.  She 
went  inside,  as  I  remember. 

Q.  You  are  not  sure?  A.  I  am  positive  she 
did. 

Q.  As  near  as  you  can  remember,  you  say 
now  "I  am  positive,"  are  you?     A.  I  am  posi- 

7607  tive  she  did. 

Q.  Your  mind  is  clear  on  that  point,  irrespec- 
tive of  liquor?  You  are  positive  now?  A.  Yes, 
sir;  I  can  still  see  her  standing  there. 

Q.  You  can  see  her  standing  there?     A.  Yes. 

Q.  Standing  at  the  threshold  or  inside  with 
you?     A.  Inside. 

Q.  And  you  remember  that  distinctly?  A.  I 
do. 

Q.  Is  that  because  you  insist  that  she  shall 
get  into  that  room?     A.  No.  sir. 

Q.  So  you  tell  us  you  can  distinctly  see  her 
standing  there,  but  you  can't  recall  the  hand  in 
which  you  held  this  instrument?  A.  No,  sir; 
I  cannot. 

Q.  Is  it  because  the  first  involves  her  and  the 
second  might  involve  you?  A.  No,  sir;  I  am 
involved   already. 

Q.  What  is  that?  A.  I  said  I  am  involved 
already. 

Q.  I  mean  at  that  time.  When  you  got  into 
the  room  did  you  look  over  to  see  whether  he 
was   surely   asleep?     A.  Not  that   I  recall. 

Q.  You  never  looked  at  all?    A.  No,  I  did  not. 
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Q.  You  never  saw  his  face  at  all!    A.  No,  sir. 

Q.  Aimed  at  random?  A.  I  could  only  see 
where  he  was. 

Q.  Where  he  was?     A.  Laying,  yes. 

Q.  Are  you  preparing  for  emotions  now?  A. 
I  beg  your  pardon? 

Mr.  Millard:     I  object  to  that  as  being 
sinister  and  improper. 

The  Court:     The  comment  is   unneces-     7519 
sary. 

Q.  Well,  you  never  saw  his  face  there  at  all, 
did  you?     A.  I  could  not  define  his  face,  no, 

Q.  Because  of  the  darkness?     A.  Yes,  sir. 

Q.  You  have  heard  it  testified  to  here  by  the 
People's  witnesses,  haven't  you,  about  this  heavy 
arc  light  outside  that  made  it  as  clear  as  day? 


Mr.   Millard:     There  has  been  no  such 
testimony. 

Q.  You  remember  the  testimony?  Do  you  re- 
member what  you  heard  about  the  arc  light? 
A.  Not  as  clear  as  day;  no,  sir. 

Q.  What  was  it?  A.  There  was  an  arc  light 
outside  which  allowed  light  to  come  in. 

Q.  What  is  that?  A.  Which  allowed  light 
to  come  in  the  room. 

Q.  Well,  was  it  sufficient  light  for  you  to  see? 
A.  It  was. 

Q.  Therefore  it  was  not  dark,  was  it?  A. 
Well,  it  was  semi-darkness,  yes. 

Q.  Semi-darkness?     A.  Yes,  sir. 


7611 


2538 
Henry  Jitdd  Gray — Cross  Examination 

7612  Called  in  his  own  behalf 

Q.  You  mean  to  say  with  an  arc  light  as  close 
as  that  you  would  be  unable  to  see  the  human 
face  on  the  bed? 

Mr.  Millard:  It  does  not  appear  how 
close  it  was.     We   object. 

Mr.  Wallace:    It  has  been  testified  how 
close  it  was  in  the  testimony. 
The  Court:  Please,  gentlemen. 

7613  Mr.   Wallace:     It  was   testified   by   the 
architect. 

The   Court:     Please,   gentlemen. 

Mr.  Wallace:  Well  then,  I  ask  that  he 
not  stand  up  and  say  things  that  are  not 
so. 

The  Court:  We  are  getting  along  very 
nicely  and  let  us  try  and  retain  our  com- 
posure. 

Mr.  Hazleton:    If  it  pleases  the  court — 

The  Court:     Do  not  argue. 

Mr.  Hazleton :    I  am  not  going  to  argue. 

7614  The    Court:      Take    your    seat,    Judge 
Hazleton.     Take  your  seat,  sir. 

Mr.  Hazleton:     Very  well,  sir. 

The  Court:     Proceed,  Mr.  Wallace. 

Mr.  Wallace:  I  do  not  want  to  argue, 
may  it  please  the  court  — 

The  Court:  Do  not  argue.  Put  your 
next   question. 

Q.  Now,  in  any  event,  you  did  not  see  the 
face  of  the  sleeping  man  at  all,  did  you?  A. 
I  could  see  the  outline  of  his  head. 

Q.  On  the  white  pillow?     A.  Yes,   sir. 
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Q.  And  with  the  help  of  the  light  shining 
through  and  the  white  pillow  you  could  see  the 
white  face?     A.  Yes;  I  could. 

Q.  Or,  the  face?     A.  Yes. 

Q.  Just  so  that  you  could  strike  two  or  three 
times  and  hit,  is  that  it?     A.  I  didn't  say  that. 

Q.  Well,  anyway,  you  found  out  that  you  hit? 
A.  Yes,    sir. 

Q.  You  hit  twice,  did  you  not?  A.  I  don't 
recall  whether  it  was  once  or  twice.  761G 

Q.  You  found  your  object  once,  anyhow,  did 
you  not?    A.  I  did. 

Q.  Now,  then,  did  you  wear  a  stiff  collar 
that  night?     A.  No,  sir. 

Q.  Same  as  you  have  now?     A.  No,  sir. 

Q.  What  kind?     A.  It  was  a  soft  collar. 

Q.  You  remember  that?  A.  I  have  worn  soft 
collars  for  a  year. 

Q.  You  have  a  soft  one  on  now?    A.  Yes,  sir. 

Q.  A  tie  similar  to  the  one  you  have  on  now? 
A.  Yes,  sir. 

Q.  And  tied   down  like   that?     A.  Yes,   sir. 

Q.  You  have  testified  that  when  the  first  blow 
was  struck  this  recumbent  man  came  up  to  a 
sitting  posture  and  hollered?     A.  That  is  true. 

Q.  Did  you  hear  any  disturbance,  or  did  you 
hear  from  Lorraine  at  all?  A.  No,  sir,  her 
door  was   closed. 

Q.  Her   door   was   closed?     A.  Yes,    sir. 

Q.  This  wasn't  a  very  loud  holler,  was  it? 
A.  It  was  quite  loud,  yes. 

Q.  The  windows  open?     A.  Yes. 

Q.  Then  you  say  he  reached  up  and  grasped 
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you  by  the  tie?    A.  No,  sir,  I  went  over  on  the 
bed  the  minute  that  he  raised  up  — 

Q.  Yes?     A.  And  took  the  bedclothes  and  — 

Q.  Now  — 

Mr.  Newcombe:  I  submit  that  he  fin- 
ish. 

Mr.  Wallace:     Let  him   answer,   yes. 
The  Witness:     Then  tried  to  stifle  his 

7619  cries,  and  it  was  there  that  he  had  grabbed 
by  the  necktie  while  battling  with   him. 

Q.  That  is  all. 

Mr.  Millard:     That  is  not  all. 

Mr.   Wallace:     Pardon  me. 

Mr.  Millard:  That  is  not  all.  Let  him 
answer. 

Mr.  Hazleton:  I  submit  that  he  make 
his   objection,  your   Honor. 

The  Court:  Please,  please,  now  gentle- 
men. 

Mr.  Stenographer,  read  the  answer  of 
the  witness  from  the  beginning  until  the 
time  another  question  was  started  to  be 
posed. 

Mr.  Wallace:  The  first  question  I 
asked  I  would  like  to  have  read. 

The  Court:  We  will  get  the  record, 
gentlemen.     Please,  now. 

(Stenographer    reads    as    follows: 

"Q.  Then  you  say  he  reached  up  and 
grasped   you  by   the   tie?     A.  No,    sir,   I 
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went  over  on  the  bed  the  minute  that  he 
raised  up  — 

"Q.  Yes?  A.  And  took  the  bedclothes 
and  — 

<<Q.  Now   — 

"The  Witness:  Then  tried  to  stifle  his 
cries,  and  it  was  there  that  he  had  grabbed 
by  the  necktie  while  battling  with  me." 

The  Witness:  He  grabbed  me  by  the 
necktie.  7622 

The  Court:  Does  that  finish  your  an- 
swer? Is  there  anything  you  wish  to  add 
to   that   answer? 

The  Witness:  Only  that  it  was  at  that 
particular  time  that  I  was  fighting,  yes, 
while  he  had  me  by  the  tie. 

Mr.  Wallace:  Now,  then,  your  Honor, 
will  you  have  the  question  read  before 
this  one,  in  which  I  claim  the  answer  was 
utterly  unnecessary? 

The   Court:     You   may   proceed. 


Q.  Now,  I  will  ask  you  just  this:  At  any 
time  during  this  struggle,  did  he  reach  up  and 
grasp  you  by  the  tie?     A.  He  did. 

Q.  Well,  now,  that  is  all  I  want  for  that. 
And  can  you  recall  with  which  hand  he  grabbed 
this  tie  that  lay  across  your  bosom,  as  you  say 
it  does  now?     A.  I  could  not  tell  you  no,  sir. 

Q.  Did  you  feel  his  hands  go  down  in  under 
the  tie?  A.  No.  My  vest  was  open,  my  tie  was 
loose. 

Q.  So  he  could  seize  it  very  easily,  is  that  it? 
A.  I  do  not  know  about  that,  but  he  did. 
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Q.  I  mean  to  say  there  was  nothing  in  be- 
tween it  and  the  chest,  or  over  it?     A.  No,  sir. 

Q.  The  vest  was  open,  in  other  words?  A. 
Yes. 

Q.  You  do  not  know  what  hand  he  grabbed  it 
with,  do  you?     A.  I  do  not. 

Q.  Did  it  choke  you  at  all  as  he  pulled  it? 
A.  It  did. 

Q.  Pulling    straight    down    like    that    (indica- 

7625  ting)?     A.  No. 

Q.  How  did  he  pull  it?  A.  It  was  off  to  one 
side. 

Q.  Off  to  one  side  how  far?  A.  That  I  could 
not  tell  you. 

Q.  A  little  over  here,  you  mean  (indicating)? 
In  other  words,  was  it  choking  you,  pulling  you 
this  way,  up  that  way,  or  that  way  (indicating)? 
A.  I  could  not  tell  you.  All  I  could  tell  you 
was  that  it  was  choking  me. 

Q.  It  was  choking?  You  felt  pain?  A.  I  did. 

Q.  You  did?  A.  Yes,  that  is  when  I  called 
for  help. 

Q.  And  you  say  the  tie  was  a  little  off  to  one 
side,  is  that  it? 

The  Court:     The  witness  has  not  said 
so.     Are  you  asking  that  question? 

A.  I  said  it  was  being  pulled  to  one  side, 
choking   me. 

Q.  He  pulled  it  to  one  side?     A.  Yes,  sir. 

Q.  Your  vest  was  open?     A.  It  was. 

Q.  And  you  recall  the  collar  you  had  on?  A. 
I  don't  recall  the  collar. 


7626 


2543 
Henry  Judd  Gray — Cross  Examination 

Called  in  Ms  own  behalf  7627 

Q.  A  soft  collar?    A.  Yes,  sir. 

Q.  And  you  told  us  that  you  were  semi-intoxi- 
cated, and  remember  all  these  details?    A.  I  do. 

Q.  Now  then,  after  this  is  over  and  you  find 
according  to  your  testimony  that  his  hand  is 
cold,  then  you  get  ready  to  ransack  the  place,  is 
that  right,  no  matter  just  when  it  started,  I 
want  to  hurry  over  this,  I  want  to  get  to  some- 
thing else.     A.  Yes. 

Q.  That  some  time  after  that  you  started  to     7628 
ransack  the  place?     A.  Yes. 

Q.  Now,  on  page  1597,  you  were  referring  to 
the  time  just  prior  to  daylight,  and  you  say  on 
page  1598,  "It  was  fast  getting  daylight.  She 
told  me  that  I  would  have  to  get  out,  and  I 
told  her  to  go  upstairs,  I  had  forgotten  all  about 
tieing  her  up,  and  she  told  me  to  come  upstairs, 
and  we  went  to  her  mother's  room,  and  she 
asked  me  if"  and  then  there  is  a  dash  and  an 
interruption?     A.  Yes,   sir. 

Q.  Do  you  remember  that?     A.  Yes,  sir. 

Q.  That  is  true,  is  it  not?     A.  Yes,   sir. 

Q.  So  that  if  she  had  forgotten  part  of  the 
plan,  and  you  in  your  semi-intoxicated  condition 
recalled  it  and  attempted  to  make  it  perfect,  did 
you  not?  A.  I  had  forgotten  it  and  she  recalled 
it  to  my  mind. 

Q.  "She  told  me  that  I  would  have  to  get 
out  and  I  told  her  to  go  upstairs,  I  had  forgotten 
all  about  tieing  her  up"?  A.  Well,  that  is  not 
true. 

Q.  Oh,  I  see.     That  is  not  true.    A.  No,  sir. 

Q.  Now,  have  you  changed  your  mind  because 
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of  this  cross  examination  today?  A.  Absolutely 
not,  sir. 

Q.  And  are  there  other  portions  of  your  testi- 
mony in  equally  material  matters  where  you 
might  have  been  mistaken?  A.  Not  that  I  know 
of  at  all.  I  have  tried  to  tell  nothing  but  the 
truth. 

Q.  But  in  these  two  instances  that  you  are 
changing,  you  realize  they  release  you  from  any- 

7631  thing  in  the  matter?    A.  No,  sir;  you  may  leave 
it  as  you  please,  if  you  care  to. 

Q.  Leave  it  there  and  consider  it  the  truth? 
A.  It  is  not  the  truth.  You  can  leave  it  there 
if  you  want  to. 

Q.  In  other  words,  you  are  perfectly  satisfied 
to  allow  the  court  stenographer's  minutes  to 
stand,  but,  in  juxtaposition  you  want  to  put 
your  denials?  A.  No,  sir;  I  am  trying  to  tell 
you  the  truth. 

Q.  Well,  you  did  not  try  to  tell  us  the  truth 
then,  did  you?     A.  I  did. 

Q.  How  is  it  — are  you  telling  the  truth 
today  and  falsifying  yesterday?  A.  It  was 
not  intentional  on  my  part. 

Q.  It  was  not  intentional  on  your  part?  A. 
It  certainly  was  not. 

Q.  For  the  first  time  that  you  think  it  might 
involve  you,  you  say  it  was  not  intentional? 
A.  Yes. 

Q.  I  quite  agree  with  you. 

Mr.  Millard:     I  object  to  this  argument 
and  speechmaking. 
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The  Court :  The  comment  is  very  im- 
proper. 

Q.  Now,  then,  Mr.  Gray,  I  will  start  in  with 
your  statement  at  page  417  of  the  record.  You 
say  there,  "I  have  always  been  a  gentleman,  and 
I  have  always  been  absolutely  on  the  level  with 
everybody.  I  have  a  good  many  friends.  If  I 
ever  have  after  this,  I  don't  know."  Do  you 
remember  that?  A.  I  remember  saying  some-  7Q3± 
thing  like  that,  yes. 

Q.  And,  of  course,  you  felt  that  going  out  to 
these  theatres  and  affairs  with  Alice,  such  as 
you  said,  and  with  Mrs.  Snyder  and  all  of  that, 
and  acting  as  you  did  toward  your  family,  that 
that  was  a  perfect  gentleman! 

The  Court:  There  is  too  much  coupled 
there.  The  witness  might  have  difficulty 
in  answering  it. 

Mr.  Wallace:  All  right. 


Q.  Did  you  consider  the  actions  which  you 
have  related  with  Alice  and  with  Mrs.  Snyder 
that  are  in  the  record  here  —  did  you  consider 
those  the  acts  of  a  perfect  gentleman?  A.  The 
acts  with  Alice  that  I  have  had  have  always 
been  a  perfect  gentleman,  and  she  has  always 
been  a   perfect  lady,  yes,   sir. 

Q.  And  your  wife  knew,  of  course,  all  the 
times  you  went  to  dinners,  dances  and  all?  A. 
She  knew  that  I  went  out  a  great  deal  on  the 
road,  yes. 

Q.  Did  she  know  that  you  went  out  to  dinners 


7635 


2546 
Henry  Judd  Gray — Cross  Examination 

7636  Called  in  his  own  behalf 

and  theatres  whenever  you  had  an  opportunity 
with  Alice,  as  you  have  testified  to  here?  A. 
Or  any  other  lady,  yes,  with  the  exception  of 
Mrs.  Snyder. 

Q.  Now,  you  say  — 

Mr.  Millard:  May  I  ask  your  Honor 
to  instruct  Mr.  Wallace  to  permit  him  to 
finish? 

7637  The   Court:      The   Court   feels   the    an- 
swer must  be  allowed  to  be  finished. 

Q.  "I  absolutely  refused  at  first  to  be  a 
party  to  any  such  plan."  Before  that  she  had 
referred  to  some  plan,  or  at  least  you  have  said, 
"Then  she  started  to  hound  me  upon  this  plan 
to  assist  her."  I  am  merely  doing  till-  to  save 
reading  the  whole  page, — and  later  on,  you  say, 
"And  I  absolutely  refused  at  first  to  h:  a  party 
to  any  such  plan,  and  with  some  veiled  threats 
and  intents  of  love-making  she  reached  the 
point  where  she  got  me  in  such  a  whirl  that  I 
did  not  know  where  I  was  at."  Is  that  right' 
A.  That   is    true. 

Q.  That  is  true.     That  with  veiled  threats? 
A.  I  would  not  say  veiled  threats. 

Q.  What   kind   of   threats?     A.  Insinuations. 

Q.  Insinuations?     A.  Yes,   sir. 

Q.  And  veiled  threats  you  did  not  mean?  A. 
No,   sir. 

Q.  "And  intents  of  love-making."  "Intents," 
that  is  your  wording,  "of  love-making"?  A. 
Yes,  sir. 
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Q.  In  other  words,  didn't  you  think  the  love- 
making  was  sincere?     A.  I  did  at  that  time. 

Q.  You  did  at  that  time?  The  letters  that 
have  been  introduced  in  evidence  here,  love 
notes  to  you  from  her,  you  recall  them  pretty 
distinctly,  don't  you?     A.  Parts  of  them. 

Q.  Don't  they  show  she  was  hopelessly  in- 
fatuated with  you?     A.  It  does. 

Q.  So    that   time    apparently   you   would    say, 
in  reading  that  letter,  that  you  dominated  her      7640 
wouldn't  you?     A.  Not  necessarily. 

Q.  Now,  you  said  at  page  417,  "I  went  over 
to  her  home  about  two  weeks  ago  tonight  on  a 
call  from  her  that  day  at  the  office,  and  I  think  I 
walked  around  Queens  Village  for  two  hours  and 
a  half  and  absolutely  gave  up  any  idea  of  it." 
That  is  true,  isn't  it?    A.  That  is  true. 

Q.  Now,  then,  the  time  that  you  walked  Queens 
Village  for  two  hours  and  a  half,  she  was  not 
there  urging  you  on  at  all,  was  she?  A.  She  was 
waiting  for   me. 

Q.  For  two  hours  and  a  half  you  came  over? 
A.  Yes. 

Q.  Did  you  know  what  time  you  were  going 
to  meet  her?    A.  I  told  you  that  yesterday,  no. 

Q.  Didn't  you  tell  me  some  time  after  ten? 
A.  I  did  not   know  what  time. 

Q.  Didn't  you  tell  me  yesterday  some  time 
after  ten,  after  I  said,  "That  is  what  I  am  ask- 
ing  for"?     A.  Yes. 

Q.  Yes.  Now  you  do  know  what  time?  A.  I 
did  not  know  what  time  I  was  to  meet  her,  no. 

Q.  How  was  she  going  to  get  into  communi- 
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cation  with  you?  A.  There  was  to  be  a  light 
up  in  her  mother's  room. 

Q.  And  that  was  to  start  at  ten  o'clock  or 
when?     A.  She  did  not  know. 

Q.  Didn't  you  tell  me  that  the  understanding 
was  —  A.  That  I  was  to  get  out  there  about 
ten. 

Q.  What  time  did  you  get  out  there?  A.  I  got 
out  there  about  nine,  I  believe,  if  I  remember 

7643  correctly,   or  thereabouts. 

Q.  On  this  night,  that  you  walked  around, 
didn't  you?     A.  I  did. 

Q.  And  if  you  recall,  what  time  the  movies 
got  out  that  night?  A.  I  do  not  know  anything 
about  their  movies  out  there;  no,  sir. 

Q.  The  night  you  arrived  there  about  nine 
o'clock,  you  said  you  paced  the  streets  of  Queens 
Village.  Did  you  pace  around  the  house  at 
all  and  look  in?     A.  No,  sir. 

Q.  Did  you  pass  the  house?  A.  I  passed  the 
house  many  times. 

Q.  Did  you  go  into  the  back  yard?     A.  No. 

Q.  You  hurried  by,  did  you?  A.  I  walked 
right  by. 

Q.  The  house  was  all  dark  that  night?  A. 
No,  sir. 

Q.  See  anybody  around?  A.  Saw  people  on 
the  street. 

Q.  See  anybody  in  the  house?  A.  I  saw  Mrs. 
Snyder  that  night,  ttet.  v|<?jj 

Q.  In  the  house?    A.  Yes. 

Q.  When  you  were  passing  by  and  before 
10.00  o'clock?     A.  No,   sir. 


7644 


2549 
Henry  Judd  Gray — Cross  Examination 

Called  in  his  own  behalf  7645 

Q.  Did  you  know  where  she  had  been?  A. 
I  beg  your  pardon. 

Q.  Did  she  tell  you  where  she  had  been  be- 
fore? A.  She  did  not  say  where  she  had  been 
before,  no. 

Q.  Did  she  say  where  she  had  been  in  the 
early  hours  of  the  evening  when  you  passed  and 
did  not  see  her?     A.  No,  sir;  she  did  not. 

Q.  Did  she  say  anything  about  being  in  the 
movies?     A.  No,  sir.  7646 

Q.  Now,  wait,  417:  "I  started  to  hear  from 
her  again  when  I  got  out  on  the  road,  and  called 
her  up."  Is  that  right?  A.  I  called  her  up 
from  Rochester,  yes. 

Q.  You  of  course  did  not  have  her  there  urg- 
ing you  then,  it  was  just  this  spell  like  a  short 
wave  that  overcame  you?  A.  I  told  you  that  I 
had  not  intended  to  call  her  up,  but  got  intoxi- 
cated and  called  her  up. 

Q.  This  is  another  occurrence  that  I  am  ask- 
ing about  now?     A.  That  is  the  only  time  that     ,-^,-r 
I  called  her  up. 

Q.  Well,  we  will  find  out  about  that.  417  you 
say,  "I  started  to  hear  from  her  again  when  I 
got  out  on  the  road  and  called  her  up,  and  sho 
said  this  night  of  last  Saturday  when  they  were 
going  to  a  party  that  she  would  leave  the  doors 
open  that  I  might  get  in."  Is  that  correct?  A. 
That  is  correct. 

Q.  Now,  is  that  the  same  one  that  I  have 
been  talking  about  before  when  you  said  you 
were  intoxicated?  A.  That  is  the  only  call  that 
I  made  to  her  after  seeing  her. 
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Q.  Sure    of    that    now?      A.  Absolutely. 

Mr.  Newcombe:  Wait  a  minute.  Let 
us  get  the  answer. 

The  Witness:    Absolutely. 

Mr.  Newcombe:  May  I  hear  the  an- 
swer, please? 

The  Witness:  Absolutely,  Mr.  New- 
combe. 

7649  Mr.  Wallace:  If  the  Court  will  ask 
him  to  answer  yes  or  no,  which  he  can 
do,  we  will  not  have  that. 

The  Court:     Please,  gentlemen. 
(Stenographer  reads  as  follows: 
"Q.  Sure   of   that,   now?     A.  Absolute- 
ly.") 

Q.  Would  you  tell  me  whether  you  recall  what 
day  of  the  week  this  was  when  you  called  her 
up  from  Rochester?     A.  Thursday. 

Q.  Now,  I  say  she  was  not  with  you  at  that 

7650  time   urging   anything,    was    she?      A.  She    was 
not. 

Q.  You  called  up  voluntarily,  didn't  you?  A. 
I  did. 

Q.  There  was  no  spell  cast  over  you  by  her 
presence  in  any  way?    A.  No,  sir. 

Q.  And  you  were  anxious  to  get  over  all  this 
mess,  weren't  you?     A.  I  was. 

Q.  And  it  was  the  Thursday  following  the 
time  when  you  had  concocted  this  plan  in  the 
Chinese  restaurant?     A.  No,  sir. 

Q.  Wasn't  it?    A.  No,  sir. 
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Mr.  Millard:  I  object  to  that,  your 
Honor. 

The  Witness:  It  was  two  weeks  after 
that. 

Mr.  Millard:  "Concocted  this  plan." 
We  object  to  that.  Not  according  to  the 
evidence. 

The  Witness :  It  was  the  second  Thurs- 
day after  that. 

Mr.   Wallace:      The   word   "concocted"     7652 
was  used  five  times  yesterday. 

The  Court:  Please,  gentlemen,  you 
must   address   the   Court. 

Mr.  Wallace:  Because,  your  Honor, 
that  remark  was  made  to  me  five  times 
"that's  wrong;   that's  wrong." 

The  Court:  Please,  gentlemen.  The 
Court  was  not  aware  whether  you  were 
asking  a  question  of  the  witness  or  wheth- 
er you  were  addressing  the  Court. 

Now  let  us  proceed.  n(\^\ 

Q.  Had  you  suggested  —  had  she  suggested 
in  any  way  how  this  sashweight,  which  was  the 
creature  of  your  brain,  was  to  be  sent  to  her? 

Mr.  Millard:  I  object  to  that  as  char- 
acterization. 

The   Court:     Objection   sustained. 

Q.  Well,  which  you  referred  to  as  your  after- 
math; was  there  any  way  that  you  told  her 
how — 
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Mr.  Millard:  We  object  to  that  as  be- 
ing characterization  and  not  in  accordance 
with  the  evidence  in  this  case.  It  was 
never  uttered. 

The  Court:  Please,  we  will  not  argue 
the  evidence.     The  objection  is  sustained. 

Q.  In  the  early  part  of  the  same  statement  you 
mentioned  the  fact  that  when  a  hammer  was  sug- 

7655  gested  that  a  sashweight  was  your  idea;  do  you 
remember  that?    A.  I  do. 

Q.  Yes.  Then  this  idea  of  yours,  which  be- 
came concrete  \n  a  sashweight,  do  you  recall  how 
that  was  passed  over  to  her,  or  who  suggested 
the   way  it   should  be  transported  to  her? 

Mr.  Millard:     Now,  I  object  to  that. 

The  Court:  The  way  what  should  be 
transported? 

Mr.  Wallace:     The   sashweight. 

The  Court:  The  Court  holds  the  ques- 
'606  tjon  ambiguous  and  objectionable  on  that 

ground. 

Q.  Had  there  been  any  suggestion  from  Mrs. 
Snyder  as  to  how  the  sashweight  was  to  be 
brought  to  her?  A.  Yes,  sir,  in  her  telephone 
call  to  me  that  morning. 

Q.  Yes?  What  did  she  say?  A.  She  asked  me, 
I  believe,  or  I  asked  her  whether  I  should  bring 
it  over  —  I  do  not  recall  the  exact  conversation, 
or  whether  I  told  her  I  would  bring  it  over  to 
her  at  Henry's  restaurant. 

Q.  Was  a  single  thing  said  by  her  as  to  how 
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you  should  bring  it?  A.  No,  not  that  I  recall. 
I  don't  know. 

Q.  You  don't  know.  And  so  you  arranged 
that  package  that  it  finally  was  brought  by  her 
in,  is  that  right?  A.  I  told  her  I  had  these 
other   things. 

Q.  Did  you   or   didn't  you? 

The  Court:     You  are  asked  a  question 
whether   you   arranged   the   package    that     7553 
was   brought. 

Q.  Yes  or  no.     A.  I  did. 

Q.  Now,  then,  after  you  —  I  withdraw  it 
Now,  this  package,  at  the  time  you  arranged 
that  at  the  time  of  the  telephone  from  her, 
she  didn't  have  anything  to  do  with  fixing  up 
this  box  that  contained  this  weapon,  did  she? 
A.  She  had  nothing  — 

Q.  She  wasn't  there  to  urge  you  into  the 
packing,  was  she?     A.  No,  sir. 

Q.  And  you  did  that  of  your  own  free  will, 
didn't  you?  A.  I  was  to  bring  it  over  to  her, 
yes. 

Q.  No  one  aided  you  in  doing  it?  No  one 
urged  you  in  doing  it?  No  one  assisted  you  in 
doing  it?     A.  I  can  wrap   a   package. 

Q.  Yes;  and  you  did  it  this  time,  did  you? 
A.  Yes,  sir. 

Q.  She  had  nothing  to  do  with  it?    A.  No,  sir. 

Q.  Now,  at  the  time  you  purchased  the  chloro- 
form, that  was  your  own  free  act,  was  it?  A. 
It  was,  at  her  request,  yes. 

Q.  Haven't  we  gone  over  yesterday  consider- 
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able    in    your    statement    where    you    said    the 
chloroform,  "that  was  my  idea"? 

Mr.  Millard:  Nothing  of  the  kind, 
your   Honor. 

The  Court:  It  is  not  a  question  wheth- 
er it  is  true  or  not.  The  Court  takes  it 
counsel  is  now  asking  the  witness  a  ques- 
tion, and  we  will  have  the  question  re- 
76G1  peated.      Objection    overruled. 

Mr.  Wallace:  I  will  withdraw  it  and 
ask   this: 

Q.  Page  423:  "I  bought  the  chloroform  the 
same  day.  It  was  my  idea  to  just  simply  chloro- 
form him,  and  the  window  weight  came  as  an 
aftermath."     That  is  true? 

Mr.  Millard:  Now,  just  a  minute.  He 
said,  "That  is  what  I  said."  He  wanted 
to  know  — 

Mr.  Wallace:  I  am  asking  now  is  that 
true. 

The  Court:  Gentlemen,  one  at  a  time. 
You  must  address  the  Court. 

Mr.  Wallace:  Then  let  him  make  an  ob- 
jection, if  the  Court  please. 

The  Court:  Judge  Millard,  you  have 
the  floor.     What  did  you  wish  to  say? 

Mr.  Millard:  He  asked  this  witness 
whether  the  chlorofrm  was  not  his  idea. 
Now,  it  is  the  use  of  chloroform  that  was 
his  idea.  It  is  an  entirely  different  propo- 
sition. 
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Mr.  Wallace:  If  the  Court  pleases,  I 
withdrew  that  question  and  asked  this  one. 

The  Court:  The  Court  will  remind  the 
jury  that  it  is  their  duty  to  recall  what 
the  testimony  was.  Now,  gentlemen,  we 
will  proceed.  Let  us  have  no  comment 
upon  the  testimony  at  this  time.  It  is  not 
the  moment. 

Mr.   "Wallace:  This   is   not   comment   on 
the  testimony,  your  Honor,  but  here  with-     7664 
out  making  any  objection  Mr.  Millard  is 
allowed  to  address  the  Court,  and  I  have 
not  been  allowed  to. 

The  Court:  Please,  Mr.  Wallace,  put 
the  question  now. 

Q.  Well,  it  was  her  suggestion  then  that  you 
got  the  chloroform,  was  it?     A.  Yes,  sir. 

Q.  When  did  you  get  that  suggestion  from  her? 
A.  Waldorf-Astoria,  the  latter  part  of  February. 

Q.  Yes,  to  get  the  chloroform?    A.  Yes. 

Q.  It  was  not  her  suggestion  that  you  get  the     ?665 
wire?     A.  No,  sir. 

Q.  It  was  not  her  suggestion  that  you  get  the 
sash  weight?  A.  The  sash  weight  was  a  sug- 
gestion — 

Q.  Was  it  her  suggestion  that  you  get  the  sash 
weight!    A.  No,  sir. 

Q.  Please  answer  yes  or  no.     A.  No. 

Q.  That  is  better.  Now,  then,  was  it  her  sug- 
gestion you  get  the  waste?    Yes  or  no.    A.  No. 

Q.  Was  it  her  suggestion  that  you  got  the 
gauze?    A.  No. 
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Q.  Was  it  her  suggestion  that  you  got  the 
two  handkerchiefs?    A.  Yes. 

Q.  The  two  handkerchiefs?     A.  Yes,   sir. 

Q.  When  did  she  suggest  the  two  handker- 
chiefs?    A.  At  her  home. 

Q.  Do  you  recall  testifying  that  you  nought  a 
red  one  and  then  decided  you  would  buy  a  blue 
one?     A.  No,  sir. 

Q.  You  do  not  recall  that  at  all?  A.  No,  sir. 
7667     I  recall  buying  both  at  the  same  time. 

Q.  Did  she  ask  you  to  buy  a  blue  one  and  a 
red  one?    A.  She  said  colored  handkerchiefs. 

Q.  She  said  colored  handkerchiefs?    A.  Yes. 

Q.  Do  you  anywhere  in  your  statement  refer 
to  her  as  ever  suggesting  getting  the  chloroform? 
A.  She  herself  getting  it? 

Q.  Suggesting  that  you  get  it  as  you  have 
sworn  to  here  today?     A.  She  did. 

Q.  Did  you  say  anything  about  that  in  your 
statement?     A.  That  I  don't  recall. 

Q.  You  do  not  recall  that?     A.  No,  sir. 

Q.  Now,  you  told  me  you  were  perfectly  sober 
when  you  signed  this  confession,  is  that  right? 

The  Court:  The  witness  did  not  say  so, 
counsel.  Tf  you  ask  it  as  a  question,  very 
p-ood.  If  you  are  stating  it  as  a  fact,  it  is 
improper. 

Q.  Now,  did  you  testify  the  other  day  that  you 
had  not  been  drinking  at  the  time  you  signed 
your  statement?    A.  I  did  not. 

Q.  You  never  stated  that?     A.  No,  sir. 

Q.  Now,  did  she  tell  you  to  buy  two  colored 
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handkerchiefs?  A.  She  asked  me  to  get  some 
colored  handkerchiefs.  She  did  not  specify  one 
or  two. 

Q.  Handkerchiefs. 

The  Court:  You  have  interrupted  the 
witness,  counselor.  You  say  she  asked  me 
to  get  colored  handkerchiefs. 
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A.  Yes.     She  did  not  specify  one  or  two. 

Q.  Did  she  say  plural,  handkerchiefs?  A.  As 
I  recall  it,  yes. 

Q.  And  of  course  you  were  pretty  near  at  this 
time  doing  everything  that  she  asked  you  to  do, 
is  not  that  right?    A.  I  was. 

Q.  Now  then,  she  asked  you  to  get  the  hand- 
kerchiefs. Now,  here  is  what  you  say  on  423 
at  the  foot  of  the  page:  ''The  hlne  handkerchief 
I  purchased  in  Alhany.  I  also  bought  a  red  one, 
but  I  threw  it  away."  That  is  correct,  is  it  not? 
A.  That  is  true. 

Q.  So  that  the  woman  did  not  dominate  you     7671 
to  carry  out  this  little  wish  of  hers  to  get  colored 
handkerchiefs,  did  it?     A.  I  had  gotten  colored 
handkerchiefs. 

Q.  But  you  did  not  bring  them  to  her?  A.  I 
did. 

Q.  Did  you  not  say  you  threw  the  red  one 
away?    A.  I  did. 

Q.  Did  you  buy  another  one?     A.  No,  sir. 

Q.  But  you  didn't  obey  her  request  that  time, 
did  you?     A.  Part  way. 

Q.  This  is  the  time  you  obeyed  her  halfway? 
A.  Yes,  sir. 
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Q.  This  was  a  50  per  cent  denomination,  is 
that  it? 

Mr.  Millard:  I  object  to  that  comment, 
your  Honor. 

The  Court:  If  it  is  a  question  and 
counsel  wishes  an  answer,  he  is  entitle! 
to  it. 

767"}  Q*  Now,  the  original  plan  in  the  Chinese  res- 
taurant, the  proposition  of  the  hammer  instead 
of  the  sash  weight  was  overruled,  was  it  not? 
A.  No,   sir. 

Q.  Well,  anyway,  you  suggested  the  sash 
weight?     A.  No,  sir. 

Q.  Have  you  not  said  that  you  were  the  one 
who  suggested  the  sash  weight?     A.  I  did. 

The  Court:  A  moment  ago  you  linked  it 
with  the  restaurant,  the  Chinese  restau- 
rant. 
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Q.  In  any  event,  in  the  Chinese  restaurant  — 
A.  She  already  had  the  sash  weight  when  we 
visited  the  restaurant. 

Q.  That  is  what  I  mean.  "Well,  then,  she  had 
the  sash  weight  in  the  Chinese  restaurant?  A. 
No,  she  did  not. 

Q.  I  thought  you  said  she  already  had  it?  A. 
She  had  it  at  her  home. 

Q.  At  the  time  she  was  in  the  Chinese  restau- 
rant she  was  in  possesssion  of  the  sash  weight 
somewhere,  is  that  it?    A.  Yes,  sir. 

Q.  Whenever   she  became  in  possession   of  it, 
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it  was  you  who  suggested  that,  that  is  correct? 
Mr.  Newcombe:  Suggested  what! 

Q.  Suggested  the  use  of  the  sash  weight?  A. 
Instead  of  the  hammer,  yes. 

Q.  Now  I  asked  you,  was  it  you,  yes  or  no, 
and  you  say  "Instead  of  the  hammer."  That  is 
why  I  have  to  go  on  this  way?  A.  Yes,  sir,  it 
was  —  7676 

O.  Answer  yes  or  no,  please.     A.  No. 

0.  You  didn't  suggest  it?    A.  I  did. 

Q.  Yes.  Now,  then,  that  much  was  your  sup- 
srestion.  Now,  thon,  she  suggested  the  rope, 
didn't  she?     A.  She  did. 

0.  And  you  suggested  wire?     A.  Yes,  sir. 

0.  Is  that  right?     A.  Yes,  sir. 

Q.  So  that  was  the  part  you  played  in  that? 
A.   (No  answer.) 

0.  Sho  never  suggested  the  waste,  did  she? 
A.  She  did  not. 

0.  And    she   never    suggested    the   gauze,    did     ^77 
sho?     A.  Yes,  sir. 

Q.  Didn't  you  say  "No"  before?  A.  She  sup- 
pested  cotton  instead  of  waste.  I  beg  your 
pardon. 

0.  She  did?    A.  Yes,  sir. 

Q.  And  instead  of  getting  what  the  dominat- 
ing mind  asked  you  to  do,  instead  of  petting  cot- 
ton, von  picked  up  some  waste  in  the  streets  of 
Rochester?     A.  Yes,  I  had  forc-otton  about  that. 

0.  Yon  had  forgotten  about  that?    A.  Yes,  sir. 

0  That  is  another  matter  you  just  recalled? 
A.  It  is,  just  now,  yes,  sir. 
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Q.  Is  tha^  because  you  understand  what  is 
being:  reached  here  in  this  cross  examination?  A. 
No,  sir. 

Q.  In  any  event,  she  didn't  suggest  waste?  A. 
She  didn't. 

Q.  But  you  had  a  lingering  thought  that  she 
said  cotton  once,  and  you  thought  "I  would  sup- 
ply waste?" 

7679  Mr.  Millard:  I  object  to  that;  there  is 
no  suggestion  of  any  lingering  thought. 

The  Court:  He  has  asked  the  question. 

Q.  In  any  event,  she  didn't  suggest  the  waste? 
A.  No,  sir. 

Q.  And  she  didn't  suggest  the  gauze?  A.  No, 
sir. 

Q.  And  she  didn't  suggest  the  chloroform?  A. 
The  chloroform  she  did  suggest  on  a  previous 
meeting. 

Q.  And   you   say   she   suggested   the   handker- 

7680  chief?    A.  Yes. 

0.  So  that  of  all  the  things  suggested  by  her 
in  the  beginning,  the  chloroform  and  the  hand- 
kerchief alone  remained,  is  that  right?  A.  No, 
not  necessarily. 

Q.  Well,  the  sash  weight  was  your  suggestion, 
ihe  wire  was  your  act,  the  waste  was  your  act, 
and  the  gauze  was  your  act,  wasn't  it?  A.  Those 
were  playing  the  parts  of  substitutes  of  sug- 
gestions. 

Q.  Substitutes?     A.  Yes,  sir. 

Q.  Yes,  and  who  did  the  substituting?  A.  I 
did. 
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Q.  Yes,  just  what  I  want.  How  loud,  would 
you  say,  if  you  recall,  that  you  shouted,  "Momie, 
Momie?"    A.  I  could  not  tell  that. 

Q.  Very  loud?     A.  I  do  not  know. 

Q.  You  cannot  recall  that,  can  you?  How 
close  was  she  to  you  when  you  hollered 
"Momie?"     A.  That  I  cannot  recall  either. 

Q.  Can  you  remember  whether  she  was  in  the 
room  or  not?    A.  She  was  in  the  room,  yes. 

Q.  She  was  not   right   alongside   of  you,  was     7^2 
she?     A.  That  I  do  not  remember. 

Q.  Well,  you  said  she  picked  up  the  sash- 
weight.    A.  That  1  remember. 

Q.  "Well,  she  was  alongside  of  you  then?  A. 
She  was  at  that  particular  moment,  yes. 

Q.  Isn't  it  a  fact  that  instead  of  hollering 
Momie,  that  after  you  had  struck  the  third  blow, 
you  asked  Momie  to  come  in  from  the  other 
room?    A.  It  is  not. 

Q.  And  then  didn't  you  say,  "See  what  I  have 
done?"     A.  I  never  said  that. 

Q.  Now,  you  recall,  do  you  not,  of  coming  to 
her  and  asking  her  to  either  get  the  scissors  and 
either  make  the  shirt  loose  or  tight,  I  do  not 
know  which  it  was.  You  recall  that,  don't  you? 
A.  I  do. 

Q.  And  you  were  in  a  semi-intoxicated  condi- 
tion?   A.  I  was. 

Q.  So  much  that  you  wanted  even  to  see  that 
the  shirt  would  fit  properly?  A.  I  could  not  get 
my  collar  on;  that  is  the  reason  why. 

Q.  But  you  remember  all  that?     A.  I  do. 

Q.  And  she  brought  the  scissors  and  did  it? 
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A.  I  do  not  know  what  she  brought,  but  she  did 
it.     I  presume  they  were  scissors,  yes. 

Q.  You  could  not  see  the  scissors?  A.  I  could 
not. 

Q.  You  know  she  did  it  but  you  were  semi-in- 
toxicated and  did  not  see  the  scissors?  A.  I  did 
not  recall  that. 

Q.  You  cannot  recall  seeing  the  scissors?  A. 
No. 

7685  Q-  S°  you  asked  her  to  bring  scissors?     A.  I 
did  not  ask  her  to  bring  scissors. 

Q.  You  did  n,ot  say  "Go  get  the  scissors?"  A. 
1  asked  her  if  she  would  cut  the  button  hole.  I 
did  not  ask  her  to  get  the  scissors  particularly. 

Q.  Now,  after  you  started  to  ransack  the 
house,  didn't  you  go  downstairs  after  that,  down 
the  cellar?  A.  Well,  I  am  not  sure  whether  we 
went  down  the  cellar  first  and  came  back  to  the 
living  room  or  whether  we  came  upstairs  We 
went  downstairs  and  I  think  sat  there  for  quite 
a   while  and   then   went   down   the   cellar,   as   !l 

7686  recall  it.     I  do  not  just  remember  the  sequence 
of  events  through  there. 

Q.  And  there,  as  you  told  us,  you  took  the 
weight  and  put  ashes  on  it?  A.  I  did  not  take 
the  weight.  The  weight  was  already  there.  I 
threw  some  ashes  on  it,  yes. 

Q.  Did  you  send  someone  down  with  the 
weight?     A.  I  beg  your  pardon? 

Q.  Did  you  send  somebody  down  with  the 
weight.  A.  I  did  not.  I  did  not  even  know 
that  the  weisrht  was  down  there  until  Mrs.  Sny- 
der showed  it  to  me. 

Q.  Well,   what   happened   after   you    saw   him 
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struck  with  the  weight?     A.  I  don't  know  what 
did  happen  to  the  weight. 

Q.  You  lost  all  memory  then?     A.  I  didn't 
see  it  after  that. 

Q.  Never  saw  it?    A.  No. 

Q.  And  it  all  came  back  again  to  your  mind? 
A.  I  didn't  see  it  after  that,  until  I  saw  it  in  the 
box. 

Q.  Who  told  you  it  was  in  the  box?  A.  Mrs. 
Snyder  did.  7688 

Q.  And  then  you  went  over  and  threw  ashes 
on  it?    A.  I  did. 

Q.  You  remember  that  distinctly?  A.  I  re- 
member that. 

Q.  How  long  was  that  after  you  had  the  strug- 
gle with  the  man?     A.  That  I  couldn't  tell  you. 

Q.  How  long  was  it  after  you  had  the  struggle 
with  the  man  that  you  said,  "Let  us  ransack" 
and  so  forth?     A.  That  I  don't  know. 

Q.  In  other  words,  you  recall  the  struggle,  the 
striking,  the  call,  the  belaboring,  as  you  call  it. 
of  Momie,  and  then  your  mind  is  a  blank? 

Mr.  Millard:  Objected  to. 
The    Court:  He   is   asking  whether   his 
mind  is  a  blank. 

Mr.   Millard :  He  is  characterizing  con- 
tinually. 

A.  I  recall  the  events  but  the  order  of  the 
events  and  the  time  they  took  place,  I  do  not. 

Q.  You  recall  the  order  of  the  events  after  you 
went  downstairs  and  put  the  ashes  on  the  sash 
weight,  is  that  right?    A.  I  don't  recall  — 
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Q.  "Well,  you  recall  that. 

The   Court:  Give  the  witness   a   chance 
to  answer. 

By  the  Court: 

Q.  Do  you  recall  the  order  of  events  after  you 
went  downstairs  and  put  the  ashes  on  the  sash- 
weight.    The  answer  is  yes  or  no  ?    A  No. 


By  Mr.  "Wallace: 

Q.  Do  you  recall  putting  the  ashes  on  the 
weight1?     A.  I  do. 

Q.  And  do  you  recall  going  over  and  taking 
the  hroom  and  sweeping  up  your  footprints!  A. 
I  do. 

Q.  Do  you  recall  taking  up  the  coals  one  by 
one  and  throwing  them  into  the  furnace?  A.  I 
do  now. 

Q.  Do  you  recall  that  you  told  me  that  you 
did  that,  lest  the  shovelling  of  the  coal  might 
7692  awaken  someone  or  make  a  noise?  A.  I  think 
T  did. 

Q.  Well,  do  you  not  remember  it  was  yester- 
day, did  you  or  did  you  not?  A.  I  don't  know 
as  I  gave  that  as  a  reason.  If  I  did,  why,  that 
i*  true,  probably. 

Q.  Did  you  not  say  that  shovelling  the  coal 
would  make  a  noise?  A.  I  don't  recollect  whether 
I  did  or  did  not. 

Q.  Whatever  you  said  was  true?  A.  Yes,  I 
picked  them  up  one  by  one,  yes. 

Q.  Then  you  came  upstairs,  is  that  right,  right 
after  that?    A.  We  came  upstairs,  yes. 
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Q.  And  immediately  you  left  the  house?  A.  I 
left  the  house  later,  yes. 

Q.  You  got  out  of  that  house  some  time,  is 
that  right?     A.  Yes. 

Q.  Now,  then,  you  went  down  to  this  place 
where  you  took  the  bus,  is  that  right?  A.  After 
leaving  the  house. 

Q.  I  said  when  you  went — when  you  left  the 
house  you  went  down  to  the  bus  and  you  asked 
me  after  leaving  the  house?    A.  I  didn't  under-     7694 
stand  you. 

Q.  Well,  all  right.  You  got  to  this  bus,  I  will 
put  it  that  way,  somehow,  did  you  not?  A.  Yes, 
sir. 

Q.  And  there  you  were  talking  to  an  elderly 
man  and  saw  a  man  shooting  a  revolver  at  some 
pistol,  didn't  you?     A.  At  some  pistol? 

Q.  Or  at  some  bottles?     A.  Yes,  sir. 

Q.  Your  mind  is  very  clear  about  that? 


The  Court:  Please  gentlemen,  please. 

Q.  You  saw  that,  didn't  you?    A.  I  did,  sir. 

Q.  And  you  remember  it  distinctly  today,  don't 
you?    A.  I  do. 

Q.  Did  you  make  any  remark  to  the  elderly 
man  concerning  the  marksmanship  of  the  shooter? 
A.  I  did  not. 

Q.  Bid  you  make  a  remark  that  "I  wouldn't 
like  to  be  in  front  of  the  man  that  could  shoot 
like  that,"  or  words  to  that  effect?  A.  I  did 
not. 

Q.  That  never  occurred?    A.  No,  sir. 
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Q.  You  talked  with  the  old  man  about  the  late- 
ness of  the  bus?    A.  That  was  all,  sir. 

Q.  And  held  the  ordinary  conversation  you 
would  hold  with  anyone,  is  that  right?  A.  No, 
sir.  I  had  very  little  to  say  to  him.  I  asked 
when  the  next  bus  came  along,  and  he  said  this 
one  was  late. 

Q.  I  didn't  ask  you  that.  I  asked  you  was 
your    conversation    ordinary,    the    same    as    you 

7697  would  have  with  anyone? 

The   Court:  Is   that  a  question? 

Mr.  Millard:  I  object  to  that  as  ambigu- 
ous. 

Mr.  Wallace:  Withdrawn. 

The  Court:  How  can  anyone  tell  what 
the  ordinary  conversation  is  with  anyone? 

Q.  You  had  a  conversation  with  this  man,  any- 
way?    A.  I  had  a  short  conversation. 

Q.  Were  you  excited  at  all?     A.  I  was  more 

7698  dazed  than  excited. 

Q.  But  you  remember  distinctly  what  you  said 
to  him,  don't  you?  A.  I  recall  asking  him  about 
the  time  of  the  bus,  yes. 

Q.  What  did  he  say?  A.  He  said  that  it  was 
late. 

Q.  Yes.  You  remember  that?  In  other  words, 
you  weren't  so  dazed  but  that  you  can  come  back 
here  today  and  repeat  the  conversation  that  you 
had?  A.  That  has  come  back  to  me  through 
testimony. 

Q.  What  is  that?     A.  I   say  lots  of  this  has 
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come  back  to  me  through  testimony  that  I  did 
not  remember  at  the  time. 

Q.  But  you  remember  now  exactly  what  was 
said?  A.  I  believe  that  was  the  gist  of  the  con- 
versation. 

Q.  Now,  one  more  question,  Mr.  Gray:  You 
have  told  us  that  you  went  into  that  room  pre- 
pared for  a  struggle?     A.  That  is  true. 

Q.  And  that  you  removed  your  glasses  in  con- 
sequence?   A.  Yes.  7700 

Q.  And  that  you  never  gave  a  thought  to  the 
fact  that  he  was  armed,  that  he  was  the  possessor 
of  a  pistol?    A.  No,  sir. 

Q.  It  never  entered  your  mind?    A.  No,  sir. 

Q.  You  are  sure  of  that?     A.  Never  did. 

Q.  And  you  say  that  you  never  had  that  re- 
volver in  your  hand,  and  you  have  twice  re- 
peated in  your  confession,  until  after  Snyder 
was  killed?  A.  I  do  not  know  whether  he  was 
dead  at  the  time.  I  never  saw  the  revolver  until 
Mrs.  Snyder  passed  it  to  me. 

Q.  Did  you  say  twice  in  your  statement  that     ^ 
"I  never  saw  that  revolver  until  after  Mr.  Sny- 
der was  killed?"    A.  I  did  say  that  in  the  state- 
ment, yes. 

Q.  Is  it  true?    A.  That  I  do  not  know. 

Q.  Do  you  know  whether  anything  you  have 
stated  in  this  statement  is  true  or  not?  A.  By 
that  I  mean  I  do  not  know  whether  he  was  dead 
or  not. 

Q.  But  you  said  this  in  this  statement,  didn't 
you?  A.  I  have  said  a  number  of  things  in  that 
statement. 
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Q.  That  were  not  true?  A.  That  were  not 
true,  yes. 

Q.  That  is  all  now.  Then,  in  this  pistol  mat- 
ter, you  have  heard  Mrs.  Snyder  testify  that  she 
talked  you  out  of  this  enterprise  and  got  you 
downstairs?     A.  Yes,  sir. 

Q.  That  you  had  threatened  her  with  a  revol- 
ver and  that  she  afterwards  got  the  revolver 
from  you  and  placed  it   on  the  piano — is   that 

7703  correct?     A.  I  heard  her  say  that. 

Mr.  Millard:  Your  Honor,  I  must  call 
attention  to  the  fact  that  he  is  misquoting 
continually  from  this  evidence. 

The  Court :  The  matter  can  be  made 
quite  clear,  and  the  witness'  answer  is 
very  clear,  hut  the  jury  will  take  it  into 
account.  I  do  not  think  there  was  any 
ambiguity  there. 

Q.  You  heard  her  testify  that  she  got  the  re- 

7704  volver  from  you  and  left  it  on  the  piano?     A. 
That  is  what  she  said. 

Q.  Tbat  is  what  I  say.  Now,  then,  did  you 
hear  her  testify  that  you  asked  for  the  gun 
afterwards?     A.  No,  sir. 

Q.  You  did  not  hear  that?  A.  Not  that  I 
recall. 

Q.  But  you  did  hear  her  say  that  at  the  time 
some  of  the  affair  was  going  on,  the  revolver  was 
downstairs  on  the  piano?  A.  That  is  what  she 
said. 

Q.  Did  you  after  this  matter  was  over,  after 
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striking,  did  yon  say  to  her,  where  is  his  gun? 
A.  I  think  I  did  ask  her  that,  yes. 

Q.  You  asked  for  the  gun,  did  you  not?  A.  I 
asked  her  where  it  was. 

Q.  Yes.    A.  Yes,  sir. 

Q.  You  are  sure  of  that  now?  A.  (No  an- 
swer.) 

Q.  Now  then,  on  page  1595,  of  the  record,  you 
start  "I  went  over  to  the  chiffonier,  started  to 
throw  tilings  ahout.  She  came.  She  was  in  the  7700 
room  at  this  time.  I  told  her  that  she  better  go 
downstairs — no — I  asked  her  where  his  pistol 
was."     A.  That  is  correct. 

Q.  Did  you  intend  to  tell  us  that  "I  told  her 
she  had  better  go  downstairs  and  get  the  pistol?" 
And  then  recalled  her  testimony?     A.  No,  sir. 

Q.  Is  that  why  you  hesitated  and  said,  "No," 
and  then  said  "blank?"  A.  No,  I  was  trying 
to  <ret  the  sequence  of  events,  that  is  all. 

Q.  "\Yere  you  trying  to   think  whether  or  not 
tbe  revolver  was  upstairs,  and  that  it  would  not 
jibe  very  well,  and  that  is  why  you  stopped?    A.      '^07 
No,  sir;  I  had  told  the  truth. 

Q.  I  will  read  it  again:  "I  told  her  she  had 
better  go  downstairs — no — I  asked  her  where  his 
pistol  was."  Do  you  notice  any  sequence  in  tell- 
ing  her  to  go  downs+nirs  and  your  next  thought 
was  about  a  pistol.  You  do  not  see  anything  in 
that,  do  you?    A.  No.  because  — 

Q.  That  is  all.  "No"  yon  say?  A.  (No  an- 
swer. ) 

Q.  Now  then,  knowing  these  facts  that  you 
have  testified  to,  you  say  that  you  did  not  think 
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of  the  revolver  at  all,  that  is  right,  is  it  not? 
A.  That  is  correct. 

Q.  And  you  knew  that  the  only  weapon  of 
offence  or  defense  that  you  had,  aside  from  your 
physical  being,  your  fists  or  anything  like  that, 
was  the  sash  weight?     A.  I  did 

Q.  The  sash  weight  that  you  say  you  held  in 
both  hands  and  struck  as  you  showed  us?  A. 
Yes,  sir. 

7709  Q-  And  after  you  struck  the  first  blow,  you 
think  you  may  have  struck  another,  is  that  right? 
A.  T  may  have.     I  don't  recall. 

Q.  T  have  quoted  your  own  words.  And  after 
that  there  is  the  struggle  about  the  tie?  A.  Yes, 
sir. 

Q.  And  then  you  wish  to  tell  this  jury  that  a 
man  struck  twice,  once  or  twice,  by  blows  which 
the  physician  says  would  render  him  uncon- 
scious — 

Mr.  Millard:  In  his  opinion. 

7710  The   Court:  Yes. 

Q.  (Continuing)  In  his  opinion.  That  he  with 
his  weakened  condition  from  these  blows,  you 
dropped  the  only  method  of  defense  that  you  had, 
with  a  man  struggling  with  you,  do  you  want 
the  jury  to  believe  that?  A.  I  certainly  do, 
because  it  is  the  truth. 

Q.  That  is  all.     "I  certainly  do." 

Mr.  Millard :  Let  him  finish. 
The   Court:  Please,  gentlemen. 
The  Witness:  It  is  the  truth. 
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Mr.  Wallace:  "I  certainly  do." 

The  Court:  Please  gentlemen,  no  com- 
ment.   We  will  sum  up  later  on. 

Mr.  Newcombe:  Shall  I  proceed,  or  will 
the  defendant's  counsel  complete  his  re- 
direct on  the  cross.  That  was  your 
Honor's  ruling.  That  is  why  I  asked  the 
question.  Whichever  way  your  Honor 
wishes  is  agreeable  to  me. 

The  Court :  It  would  seem  that  the  cross     7712 
examination  could  be  completed  before  the 
redirect  is  begun.     The  District  Attorney 
may  now  cross  examine. 

The  Witness:  May  I  have  about  five 
minutes,  if  the  Court  please. 

The  Court:  Yes. 

(The  defendant  Gray  retires  from  the 
court  room.) 

(The  defendant  Gray  returns  to  the 
court   room.) 

The  Court :  You  may  proceed,  Mr.  New- 
combe. 7713 

Cross  Examination  by  Mr.  Newcombe: 
Q.  Mr.  Gray,  in  answer  to  one  of  Mr.  Wallace's 
questions  you  said  that  on  the  night  of  the  kill- 
ing of  Albert  Snyder,  the  door  of  Lorraine's 
room  was  locked;  did  you  lock  that  door?  A. 
No.  sir. 

Q.  Who  did  lock  that  door?  A.  Well,  I  don't 
know  whether  Mr.  Snyder  did  or  Mrs.  Snyder. 

Q.  How  did  you  know  the  door  was  locked? 
A.  She  asked  me  to  unlock  it  as  I  went  by  in 
going  out. 
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Q.  And  when  you  say  "going  out"  you  mean 
when  you  left  about  six  o'clock  in  the  morning? 
A.  Yes,   sir. 

Q.  Sunday  morning,  March  21st?    A.  Yes,  sir. 

Q.  You  were  asked  whether  you  looked  to  see 
whether  Snyder  was  asleep  before  you  struck  him 
on  the  head  with  the  sash  weight.  Had  Mrs. 
Snyder  talked  with  you  as  to  whether  or  not  he 
was  asleep  before  you  entered   that  room?     A. 

7715  She  did. 

Q.  What  did  she  say  in  reference  to  that?  A. 
Well,  she  went  to  the  door,  as  T  recall,  on  two  or 
three  occasions,  to  see  if  he  was  asleep. 

Q.  Yes?  A.  And  asked  me  how  long  I  thought 
that  we  had  better  wait,  and  I  told  her  I  -did 
not  know.  T  think  we  waited  until  about — well, 
it  was  a  little  after  three,  if  I  recollect  it  cor- 
rectly, and  I  think,  I  am  not  sure  whether  she 
went  anrl  looked  again  or  whether  we  went  right 
in  then. 

Q.  What,   if  anything,  did   she   say  to  you  in 

771  (i     reference    to    his,    Snyder,    being    asleep    at    anv 

time   when   you   were   in   the   house   that  night. 

A.  Well,   she   said   that  we   would   have  to   wait 

until  he  s:ot  sound  asleep. 

Q.  Was  that  before  she  went  into  the  room 
and  disrobed  or  was  that  after  she  had  disrobed 
and  come  back  to  you?  A.  That  was  after  she 
had  disrobed  and  come  back. 

Q.  On  March  7th,  the  nisrht  of  March  7th,  when 
you  say  you  went  out  to  Queens  Village,  and 
passed  the  house,  did  you  see  any  lights  in  the 
bouse?     A.  Yes,  sir. 

Q.  You  saw  a  light  in  the  cellar?     A.  I  did. 
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Q.  As  I  recall  your  testimony,  you  said  you 
were  passing  by  the  house  and  Mrs.  Snyder  at- 
tracted your  attention  in  some  way?  A.  She 
rapped  on  the  kitchen  window;  yes,  sir. 

Q.  And  then  you  went  up  to  the  door,  did  you?. 
A.  I  went  up  to  the  back  door;  yes,  sir. 

Q.  And  you  talked  with  her?     A.  I  did. 

Q.  And  what  did  she  say  in  reference  to  Albert 
Snyder,  where  he  was  or  where  he  had  been  that 
evening?  A.  She  said  that  he  had  stayed  down  7718 
in  the  cellar  so  late  that  she  had  not  been  able 
1o  put  on  her  mother's  light,  and  wanted  to  — 
I  asked  if  he  was  asleep  and  she  said  she  did 
not  know,  that  he  was.  just  dozing  off  when  she 
came  down,  and  she  asked  me  if  I  would  stay 
and  2:0  through  with  it  that  night  and  I  said  that 
T  could  not. 

0.  Now,  you  testified  that  you  bought  these  two 
cotton  handkerchiefs,  I  think  you  said  in  Albany, 
did  you  not?     A.  That  is  true,  sir. 

Q.  Well,  what  was  the  date  of  the  purchase  of 
those  handkerchiefs  in  Albany,  can  you  fix  that?     ^^ 
A.  Well,  I  couldn't  give  you  the  date.     It  was 
ihe  ni"ht  before  T  purchased  the  sashweight  and 
the  chloroform. 

Q.  The  date  of  the  purchase  of  the  sash 
weight  and  chloroform  was  March  4th,  1927,  was 
it  not,  the  Saturday  you  were  in  Kingston — the 
Pridav  yen  were  in  Kingston?  A.  I  believe  that 
was  March  4th  when  I  was  there,  yes.  It  was 
about  the — it  will  be  the  3rd  then  that  T  pur- 
ehased  t]1P  handkerchief. 

Q.  Tn  Albany?     A.  Tn  Albany,  yes    sir. 

Q.  Well,  now,  why  colored  handkerchiefs?     A. 
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I  don't  know.  She  told  me  to  get  colored  hand- 
kerchiefs. 

Q.  She  told  you?     A.  Yes,  sir. 

Q.  And  is  this  blue  handkerchief,  People's  Ex- 
hibit —  A.  That  is  one  of  the  handkerchiefs,  yes, 
sir. 

The  Court:  There  is  no  occasion  for  tak- 
ing it  out,  it  has  been  described. 

7721 

Q.  The    handkerchief    that    you    bought1?      A. 

That,  is  the  one,  yes,  sir,  or  one  of  the  ones. 

Q.  Now,  you  had  not  been  drinking  at  the  time 

you  signed  this  confession  in  my  office,  had  you? 

The  Court:  You  mean   drinking  in   the 
office? 

Mr.  Newcombe:  No,  prior  to  that. 

A.  I  had  been  drinking  prior  to  that,  yes,  sir. 

Q.  You  had  not  been  drinking  in  the  train,  had 
yy.,o     y011i  Cray?    A.  No,  sir. 

Q.  You  had  not  been  drinking  in  the  police  sta- 
tion or  station  house  in  Syracuse,  had  you?  A. 
No,  sir. 

Q.  And  you  were  taken  to  the  station  house 
in  Syracuse  about  two  o'clock  Monday  morning, 
March  21st,  were  you  not?  A.  I  don't  know 
whether  it  was  two  or  three,   sir. 

Q.  Well,  it  was  around  that  time  and  it  was 
around  there?     A.  Yes,  sir. 

Q.  And  you  had  not  been  doing  any  drinking 
in  the  station  house  or  police  headquarters  in 
Syracuse,  had  you?     A.  I  had  before  that. 
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Q.  I  say  in  Syracuse  —  A.  Oh,  no. 

Q.  At  the  police  station?  A.  At  trie  police 
station,  no. 

Q.  Or  at  the  police  headquarters?    A.  No,  sir. 

Q.  Nor  down  on  the  train?    A.  No,  sir. 

Q.  So  you  certainly  had  not  been  drinking 
from  the  time  you  had  been  taken  from  the  sta- 
tion house,  about  five  thirty  A.  M.,  March  21st, 
until  the  time  you  had  signed  this  statement  or 
confession  in  my  office,  had  you?     A.  No,  sir.  7724 

Q.  Now,  I  show  you  Exhibt  67,  which  is  the 
statement,  Mr.  Gray,  and  ask  you  to  keep  it  in 
front  of  yon  (handing  People's  Exhibit  67  to 
the  witness).     A.  Yes,  sir. 

Q.  When  you  came  down  from  Syracuse  with 
the  police  officers  you  got  off  at  125th  Street, 
did  you  not?     A.  We  did. 

Q.  And  from  there  you  came  to  my  office?  A. 
Yes,   sir. 

Q.  And  Commissioner  McLaughlin  was  there? 
A.  He  was,  I  believe. 

Q.  And   Mr.   Daly,   one   of  the   Assistant   Dis-     1Tlb 
trict  Attorneys?     A.  I  do  not  remember  him. 

Q.  Do  you  remember  Mr.  Conroy  was  there, 
another  Assistant?  A.  I  remember  Mr.  Conroy, 
yes. 

Q.  I  think  yon  said  there  were  ten  or  fifteen 
people,  you  thought,  in  the  room  at  the  time 
you  entered.  A.  There  was  a  great  many  people, 
yes. 

Q.  Do  you  remember  my  asking  those  peoplo 
to  leave  the  room  when  you  came  in,  Mr.  Gray? 
A.  No,  I  do  not. 

Q.  You  do  not  recall  it?    A.  I  do  not;  no,  sir. 


7727 
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Q.  Well,  yon  came  in,  and  yon  were  introduced 
to  Commissioner  McLaughlin,  weren't  you!  A. 
I  was,  I  believe,  yes,  sir. 

Q.  And  to  me?     A.  Yes. 

Q.  And  yon  personally  dictated  this  statement, 
People's  Exhibit  67,  did  you  not?  A.  I  believe 
I  did,  yes. 

Q.  I  mean,  I  called  in  a  stenographer,  did  T 
not?  A.  You  called  in  a  young  lady  and  she  took 
it  down. 

Q.  And  I  asked  you  if  you  wanted  to  make  a 
statement  or  would  make  a  statement?  A.  I  do 
not  recall  whether  you  asked  me  to  or  not.  I 
recall  that  I  did  make  a  statement.  I  do  not 
know  how  it  was  put,  though. 

Q.  Don't  you  recall  that  when  I  asked  you  if 
you  would  make  a  statement  you  said  yes,  and 
you  said  to  me,  "Where  shall  I  begin?"  or  words 
to  that  effect,  or  that  in  substance?  A.  I  do  not 
recall  the  conversation,  Mr.  Neweombe,  no. 

Q.  Don't  you  recall  that  in  substance,  after  I 
^2°  had  asked  you  if  you  were  prepared  to  make  a 
statement  and  you  said  yes,  and  I  called  in  the 
stenographer,  you  said,  "Where  shall  I  begin," 
and  T  said,  "From  the  day  you  met  this  woman." 
Does  that  refresh  your  recollection?  A.  No,  sir; 
it  does  not. 

Q.  You  do  not  say  that  that  was  not  said, 
Gray?  A.  Oh,  no.  No,  I  don't  say.  If  you  say 
so,  Mr.  Neweombe,  it  is  true. 

Q.  That  statement  is  your  dictation,  is  it  not, 
Gray?  A.  It  must  be,  because  it  is  practically 
true  all  the  way  through. 
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Q.  But  you  were  the  one  who  dictated  the  state- 
ment to  the  stenographer?    A.  I  did. 

Q.  She  sat  right  there  beside  you?  A.  Yes, 
sir. 

Q.  It  is  your  own  words  and  language,  is  it 
not?     A.  Yes. 

Q.  No   question   about   that?     A.  No — 

Q.  There  was  no  compulsion  or  duress  or 
threats,  were  there,  Mr.  Gray?  A.  Not  that  I 
recall.  ^  7TM 

Q.  Well,  if  there  had  been,  you  would  recall  it 
would  you  not?     A.  I  presume  I  would. 

Q.  It  was  your  voluntary  statement  made 
frankly  and  freely  in  my  office,  was  it  not?  A. 
Yes,  sir. 

Q.  And  you  told  that  to  your  mother  and  to 
your  wife,  did  you  not?  A.  I  don't  think  that 
I  did. 

Q.  Do  you  not  recall  when  Mrs.  Gray  was  at 
the  office  yon  saw  her  in  my  room  and  she  asked 
yon  with  reference  to  what  you  had  done  about 
a  statement,  and  you  said  you  had  signed  a  state-     7731 
mont?    A.  No,  I  don't  recall  that. 

Q.  And  after  you  had  signed  the  statement  do 
yon  remember  you  asked  me  if  you  could  call 
up  your  mother  and  your  wife?  A.  I  asked  to 
call  them  up  when  I  came  in,  as  I  recall  it. 

Q.  You  did  speak  with  them  on  the  long  dist- 
ance phone,  did  you  not,  in  my  office?  A.  Later 
on,  yes. 

Q.  Yes.     A.  Yes,  sir. 

Q.  You  called  up  your  mother  and  Mrs.  Gray, 
your  wife?  A.  Yes.  That  was  after  I  had  signed 
the  statement,  I  believe. 
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Q.  Yes,  but  you  asked  for  permission  to  call 
them  up  and  you  did  call  them  up?  A.  Not  be- 
fore I  made  the  statement. 

Q.  Did  you  ask  me,  before  you  made  the  state- 
ment —  A.  As  I  recall  — 

Q.  —  whether  you  could  call  up  your  wife  or 
mother,  Gray?  A.  As  I  recall  it,  I  did,  Mr. 
Newcombe. 

Q.  It  was  after  you  signed  your  statement  that 
773'j  you  did  talk  with  them,  didn't  you?  A.  I  did, 
yes,  sir. 

Q.  And  on  Monday  following,  or  rather,  Tues- 
day, the  next  day,  Mrs.  Gray  came  to  the  office 
and  talked  to  you  in  my  room,  didn't  she?  A. 
She  did,  yes,  sir. 

Q.  You  didn't  ask  for  a  lawyer  in  my  room, 
did  you,  Mr.  Gray?  A.  As  I  recall  it,  I  did  say 
something  about  a  lawyer,  Mr.  Newcombe.  I 
don't  know  at  what  time,  though. 

Q.  You  were  ready  and  prepared  to  make  a 
statement  as  to  your  implicity  in  this  alleged 
77.54     crime?    A.  I  did  make  it,  yes. 

Q.  What  time  were  you  taken  to  police  head- 
quarters in  Syracuse?  A.  Well,  I  thought  that 
it  was  around  three  o'clock.  I  don't  know  posi- 
tively. 

Q.  When  you  got  over  there  in  the  police 
headquarters  you  were  questioned,  weren't  you, 
Gray?  A.  Not  until  the  next  morning,  or  at  that 
same  morning,  I  should  say. 

Q.  It  was  later  on?    A.  Yes,  sir. 

Q.  What  did  you  tell  the  Syracuse  police  of- 
ficials in  reference  to  your  presence  in  Syracuse 
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on  Saturday,  March  19th,  and  on  Sunday,  March 
20th? 

Mr.  Hazlcton :  This  is  all  over  the  ob- 
jection on  behalf  of  the  defendant  Snyder 
already  made. 

The  Court:  The  objection  is  now  inter- 
posed. The  Court  overrules  the  objection. 
The  Court  instructs  the  jury  that  the  state- 
ments of  the  witness,  what  he  said  at  a  7736 
particular  time,  have  their  value  as  against 
him,  but  have  no  value  as  against  the 
defendant  Snyder. 

A.  I  gave  them  a  record  of  my  movements  as 
near  as  I  could  figure  what  they  had  been. 

Q.  As  near  as  you  could  figure  they  had  been 
according  to  the  alibi  that  you  had  prepared, 
Cray?  A.  It  was  just  going  to  say,  up  to  the 
time  of  the  alibi  that  I  had  prepared,  yes. 

Q.  And  then  what  you  told  them  was  in  accord 
with  the  alibi  that  you  had  prepared  before  you     ^737 
loft  Syracuse  on  Saturday,  March  19th!    A.  No. 
I  had  not  really  prepared  any  alibi,  outside  — 

Q.  Didn't  you  tell  them,  Gray,  that  you  had 
been  in  Syracuse,  all  of  Saturday  and  had  not 
left  on  Saturday?     A.  That  I  did,  sir,  yes. 

Q.  And  didn't  you  tell  them  that  you  had  gone 
to  bed  at  seven  or  seven-forty-five  on  Saturday 
night,  March  19th,  at  the  Onondaga  Hotel  in 
Room  743?     A.  I  did  that, 

Q.  And  that  you  didn't  get  up  until  the  next 
morning  until  around  half  past  seven  or  eight 
o'clock?     A.  I  did. 
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Q.  And  didn't  you  tell  them  that  you  had  tele- 
phoned the  desk  not  to  disturb  you?  A.  That  I 
do  not  remember. 

Q.  Didn't  you  tell  them  about  having  written 
letters  on  Saturday  night,  March  19th~?  A.  I  do 
not  know  whether  I  told  them  that  I  had  written 
letters.     I  had  mailed  letters,  I  believe. 

Q.  On   Saturday  night,  March  19th?     A.  Yes. 

Q.  You  told  them  that,  didn't  you,  Gray?  A. 
773!)     I  did. 

Q.  And  those  letters  which  you  told  them  that 
you  had  mailed  Saturday  night,  March  19th, 
were  letters  that  you  had  written  Saturday 
afternoon,  March  19th,  and  left  for  Haddon 
Gray  to  mail  later?     A.  That  is  correct. 

Q.  That  is  true,  is  it  not?    A.  Yes,  sir. 

Q.  And  on  that  letter  to  J.  Gray  in  evidence, 
Exhibit  G8,  which  I  now  show  you — Exhibit  69 
(handing  paper  to  witnesss),  now  open  the  letter 
please,  and  look  at  it? 

7740  (Witness  does  as  directed.) 

Q.  You  have  on  there  at  the  top  of  that  letter 
"Saturday,  6.00  P.  M."  have  you  not?  A.  That 
is  true,  sir. 

Q.  And  you  wrote  that  letter  around  3.00 
o'clock,  did  you  not?  A.  Around  3.00  or  3.30; 
yes,  sir. 

Q.  Before  you  took  the  Empire  State  express 
at  4.00  o'clock  for  New  York  on  that  Saturday 
afternoon,  March  19th?    A.  That  is  true. 

Q.  And  you  told  Haddon  Gray  when  you  ar- 
ranged  your   alibi   with   him,   or   that   he   would 
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effectuate    your    alibi    for    you,    that    you    were 
going  to  Albany,  did  you  not?     A.  I  did. 

Q.  As  a  matter  of  fact,  you  were  going  to 
Queens  Village  to  Mrs.  Snyder's  home,  weren't 
you?     A.  T  was,  yes,  sir. 

Q.  80  you  deceived  him  as  to  the  place  you 
were  going  didn't  you?     A.  I  did. 

Q.  And  you  wrote  this  letter  to  "J.  Gray," 
and  put  "6  P.  M."  on  it,  "Saturday  afternoon," 
for  the  purpose  of  showing  that  you  were  in  7742 
Syracuse  at  a  time  when  it  would  have  been  im- 
possible for  you  to  have  gotten  to  New  York  iu 
tiire  to  have  participated  in  the  murder,  didn't 
you?  A.  T  don't  recall  putting  "fi  P.  M."  on 
it,  Mr.  Newcombe. 

Q.  It  is  on  it,  isn't  it?    A.  It  is,  yes,  sir. 

Q.  And  you  know  the  last  train  out  of  Syra- 
cuse that  would  get  you  into  New  York  even  by 
12  oVlook  midnight,  left  there  at  5.30,  don't  you? 
A.  No,  sir,  I  do  not. 

Q.  Look   at   the   time   table,   and   see    (handing 
paper   to    the    witness).      A.   (Witness    examines      ' '*d 
paper.) 

Q.  .After  the  5.30  P.  M.  train  from  Syracuse 
there  is  none  until  11.40  P.  M.,  is  there,  which 
does  not  ^et  into  New  York  until  around  6  or  7 
oVloek  the  following  morning?  A.  That  is  cor- 
rect. 

Q.  When  you  were  at  Police  Headquarters  in 
Syracuse  you  met  your  friend  Haddon  Gray, 
didn't  you,  nnd  talked  with  him?  A.  I  saw  him 
there.    I  didn't  talk  with  him,  Mr.  Newcombe,  no. 

Q.  He  said  he  talked  with  you.  A.  I  saw  him 
as  T  was  going  out,  and  asked  him  to  get  in  touch 
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with  a  friend  of  mine  who  is  a  lawyer  to  meet 
me  in  New  York. 

Q.  And  all  the  time  you  were  in  the  police 
headquarters  in  Syracuse,  Gray,  you  persisted  in 
knowing  nothing  ahout  the  murder  of  Albert  Sny- 
der, didn't  you?    A.  I  denied  it,  yes. 

Q.  And  you  persisted  that  you  were  in  Syra- 
cuse, on  the  strength  of  the  alibi,  didn't  you? 
You  tried  to  establish  to  them  that  you  were  in 

7745  Syracuse  all  of  Saturday,  March  19th,  and  Sun- 
day, March  20th,  didn't  you?    A.  Yes,  sir;  I  did. 

Q.  And  you  persisted  in  that  all  the  time  you 
were  in  Syracuse,  notwithstanding  the  question- 
ing?   A.  I  told  the  same  story,  yes,  sir. 

Q.  This  fake  alibi  story?     A.  Yes,  sir. 

Q.  And  you  persisted  in  that,  Gray,  all  the 
way  down  from  Syracuse,  until  you  got  this  side 
of  Poughkeepsie,  didn't  you?  A.  No,  sir;  it  was 
nearer  Harmon. 

Q.  Nearer  Harmon?  You  left  on  the  5.30 
7740  train?  A.  I  do  not  know.  Well,  it  must  have 
been. 

Q.  You  did  not  leave  on  the  eleven  something 
train,  did  you?     A.  No. 

Q.  And  it  was  not  the  Empire,  was  it?  A.  I 
think  that  we  were  to  get  the  Empire.  We  got 
the  next  one  after  it. 

Q.  You  did  not  get  the  Empire,  so  the  next 
train  was  the  five-thirty,  and  that  is  the  train 
you  were   on?   A.  Yes. 

Q.  And  if  it  will  refresh  your  recollection,  look 
again  at  the  time  table. 
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Mr.  Newcombe :  I  will  ask  that  be 
marked  for  identification. 

(The  timetable  referred  to  was  marked 
People's  Exhibit  105  for  Identification.) 

Q.  Will  you  tell  me  what  time  that  train,  Gray, 
that  5.30  from  Syracuse  arrived  at  Albany?  A. 
8.35. 

Q.  8.35?  A.  It  arrives  at  8.30.  It  leaves  at 
8.35.  7748 

Q.  P.  M?     A.  Yes,  sir. 

Q.  And  it  was  at  Albany  that  Mr.  Conroy  and 
Mr.  Thornton  and  Inspector  Gallagher  boarded 
the  train,  was  it  not?     A.  It  was. 

Q.  And  entered  the  compartment  in  which  you 
and  McDermott  and  Brown  were  seated?  A. 
Yes,   sir. 

Q.  And  they  questioned  you,  did  they  not, 
Gray?     A.  They  did,  sir. 

Q.  And  what  time  does  that  5.30  train,  Gray, 
leave  Poughkeepsie?     A.  9.56. 

Q.  Leaves  Poughkeepsie  at  9.56?    A.  Yes,  sir. 

Q.  And  between  Poughkeepsie  and  Harmon 
there  are  no  stops,  are  there,  Gray?    A.  No,  sir. 

Q.  And  you  say  you  had — it  was  just  before 
you  reached  Harmon  that  you  told  Mr.  Conroy 
and  the  others  in  that  room  the  truth  about  your 
complicity  in  the  murder  of  Albert  Snyder,  is 
that  right?  A.  I  think  it  was  nearer  Harmon 
than  it  was  Poughkeepsie. 

Q.  Now,  does  that — what  time  does  that  train 
arrive  at  Harmon?     A.  At  10.51. 

Q.  10.51?     A.  Yes. 


7749 
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(}.  And  there  was  no  stop  between  Poughkeep- 
sio  and  Harmon,  was  there?     A.  No,  sir. 

Q.  And  yon  arrived  at  the  125th  Street  sta- 
tion at  what  time,  Mr.  Gray?  A.  11.34.  I  be- 
hove the  train  was  late. 

Q.  Yon  think  it  was  late?    A.  So  somebody  — 

Q.  Tt  could  not  have  gotten  in  before  11.34, 
•ould  it?    A.  Somebody  said  that.    I  don't  know. 

Q.  And  it  was  near  Harmon  that  you  first  told 
yy.-|  Mr.  Conroy  and  the  others  in  that  room  that 
yon  had  been  in  Qneens  Village  on  the  night  of 
the  murder?     A.  As  I  recall  it,  sir,  yes. 

Q.  Can  you  fix  the  time  of  that  Monday  night, 
Gray,  when  yon  started  to  tell  Mr.  Conroy  and 
the  others  about  your  having  been  implicated  in 
this  murder?  A.  I  cannot  do  that,  Mr.  New- 
combe,  no. 

Q.  But  you  do  fix  it  definitely  as  this  side  of 
Ponghkeepsie,  and  your  best  recollection  is  that 
it  was  nearer  Harmon  than  Poughkeepsie?  A. 
Well,  T  think  that  we  had  been  outside  of  Pough- 
7752  keepsie  quite  a  little  ways,  as  near  as  I  can  re- 
member. I  didn't  have  a  watch,  so  I  couldn't  tell 
you  the  exact  time. 

Q.  P>ut  you  place  it  as  nearer  Harmon  than 
Pousrhkeopsie,  Mr.  Gray?  A.  I  would,  Mr. 
Newcombe,  yes. 

0.  You  say  that  you  left  the  mother's  room 
with  Mrs.  Snyder  and  went  into  the  room  in  the 
front,  where  Albert  Snyder  was  lying  asleep? 
A.  Yes,  sir. 

Q.  And  that  Mrs.  Snyder  went  with  you  from 
the  mother's  room  through  the  few  intervening 
feet  of  space  in  the  hallway  and  into  the  front 
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room,  where  Albert  Snyder  lay  in  bed  asleep? 
A.  Yes. 

Q.  You  said  that  you  had  the  sash  weight  in 
your  hands.  What  did  Mrs.  Snyder  have  in  her 
band?  A.  She  had  the  bottle  of  chloroform,  the 
waste,  the  blue  handkerchief,  piece  of  wire,  and 
around  the  bottle  of  chloroform  was  the  piece  of 
Italian  newspaper. 

Q.  You   said   that   you   struck   Snyder   on   the 
bead  with   this   sash  weight   once,  maybe   twice?     7754 
A.  I  did,  sir. 

Q.  And  then  he  sat  up  and  grabbed  you  by 
the  necktie,  and  you  said,  "Momie,  help."  What 
did  Mrs.  Snyder  do?  A.  She  threw  the  bottle 
of  chloroform  and  the  handkerchief  and  every- 
tbing  into  the  pillow  and  picked  up  the  weight 
and  bit  him  on  the  head,  as  I  recall  it. 

Q.  Now,  after  you  struck  him  the  first  or  the 
second  blow,  what  did  you  do  with  the  sash 
weight?  A.  I  dropped  it  and  went  onto  the 
bed. 

Q.  Yon  dropped  it  and  went  on  the  bed  and     ^i)5 
went  astride  Snyder,  didn't  you?     A.  Yes. 

Q.  And  he  was  struggling?    A.  Yes. 

Q.  But  after  Mrs.  Snyder  hit  him  on  the  head 
with  the  sash  weight,  be  stopped  struggling,!  didn't 
be?  A.  As  I  recall  it,  he  did.  I  am  a  bit  hazy 
light   at   that  part. 

Q.  Now,  you  testified  that  you  took  this  pic- 
ture wire  —  A.  Yes. 

Q.  —  and  tried  to  put  it  around  his  neck  or 
partially  did  put  it  around  bis  neck,  but  I  think 
you  said  you  could  not  tighten  it  up?    A.  I  tried 
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to  help  her  put  it  around  his  neck  but  I  was  so 
shaky  and  semi-intoxicated  that  I  could  not. 

Q.  Did  you  see  her  fasten  the  wire  around  his 
neck?    A.  No,  sir;  I  did  not. 

Q.  Did  you  leave  the  room  after  you  had  failed 
to  put  it  around  his  neck,  or  fasten  it  around  his 
neck?  A.  Well,  I  either  went  into  her  mother's 
room  or  else  I  went  over  and  started  to  muss 
things  up.    I  am  not  sure  which. 

7757  Q-  Bht  Mrs.  Snyder  was  in  the  room,  was  she 
not?    A.  She  was  in  the  room,  yes. 

Q.  Now,  you  very  minutely  and  very  definite- 
ly described  the  events  of  March  19th  and  the 
events  of  March  20th,  Gray.  You  realized  the 
statements  you  made  and  the  effect  of  those  state- 
ments, Gray?  A.  I  have  only  tried  to  tell  the 
truth. 

Q.  And  what  you  have  told  is  the  truth?  A. 
It  is,  sir. 

Q.  Now,  you  have  read  People's  Exhibit  67  in 
evidence   carefully,   have  you   not?     A.  I  have 

7758  reac]  it  pretty  carefully,  yes,  sir. 

Q.  And  the  statements  in  that  Exhibit  are  the 
statements  that  you  made  in  my  office  here  when 
you  were  brought  down  there  by  the  police?  A. 
Yes,  sir. 

Q.  After  the  statement  had  been  dictated  and 
typewritten,  it  was  brought  into  my  room  where 
you  were  sitting  with  Mr.  Conroy,  was  it  not? 
A.  It  was. 

Q.  And  you  read  it  over,  Mr.  Gray?  A.  I  re- 
call reading  it,  yes. 

Q.  And  where  you  wanted  to  make  any  changes 
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or  interlineations  you  made  them,  didn't  you?  A. 
I  did,  toj  the  best  of  my  ability. 

Q.  And  all  the  interlineations  and  changes  there 
were  changes  that  you  made,  Mr.  Gray,  in  your 
own  handwriting,  were  they  not!  A.  They  are, 
sir. 

Q.  And  you  were  permitted  to  make  any 
changes  or  alterations  or  additions  that  you 
wanted  to,  were  you  not!  Nobody  stopped  you, 
Mr.  Gray!     A.  No,  I  didn't  ask  anybody.  7760 

Q.  But  you  made  all  the  changes  that  you 
wanted  to  make,  did  you?    A.  I  guess  I  did. 

Mr.  Newcombe:     That  is  all. 
The  Court:     Is  there  any  further  exam- 
ination, Mr.  Wallace! 

Mr.  Hazleton:     No;  no,  sir. 

The  Court:     Is  there  any  redirect? 

Mr.   Miller:     Yes,   your  Honor. 

Redirect  Examination 

By  Mr.  Miller:  7761 

Q.  You  stated,  Mr.  Gray,  that  you  were  in 
Buffalo  in  March,  1927.  Will  you  please  give  us 
the  dates  of  your  presence  in  Buffalo? 

Mr.  Newcombe:  I  object  that,  your 
Honor,  on  the  ground  it  has  already  been 
gone  over. 

The  Court:  Well,  of  course,  I  cannot  tell 
what  counsel  has  in  mind,  but  the  Court 
must  assume  that  counsel  has  a  serious 
purpose   in   mind,    that    he   does   not   ask 
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questions  without  a  purpose.     The  Court 
will  allow  the  question. 

Q.  Have  you  given  us  the  answer,  Mr.  Gray? 
A.  No,  sir,  I  did  not.  Will  you  repeat  the  ques- 
tion? 

The  Court:     You  will  repeat  the  ques- 
tion, Mr.  Stenographer. 
77(j3  (Stenographer   reads  as   follows: 

' '  Q.  You  stated,  Mr.  Gray,  that  you  were 
in  Buffalo  in  March,  1927.  Will  you  please 
give  us  the  dates  of  your  presence  in  Buf- 
falo?" 

A.  I  was  in  Buffalo  from  the  8th  until  the 
13th. 

Q.  Now,  did  you  entertain  any  women  buyers 
or  women  that  you  had  business  relations  with 
in  Buffalo  during  that  week?     A.  I  did  not. 

Q.  It  is  part  of  your  business,  Mr.  Gray,  to 
77(54     entertain  women  buyers?    A.  It  is. 

Q.  And  Mrs.  Gray,  your  wife,  knew  about 
that?     A.  Yes,  sir. 

Q.  Did  you  at  any  time,  Mr.  Gray,  discuss  the 
purchase  of  stock  in  the  firm  of  Benjamin  & 
Jones  with  Mrs.  Snyder?    A.  I  believe  I  did. 

Q.  Will  you  please  state  the  conversation  and 
where  it  was  held?  A.  The  first  conversation  I 
had  with  her  regarding  the  stock  that  I  was 
about  to  purchase  was  at  the  Waldorf-Astoria, 
or  at  Henry's  restaurant,  the  early  part  of  Feb- 
ruary. I  told  her  of  the  opportunity  that  had 
arisen  by  the  retirement   of  our  president,  and 
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that  I  was  going  to  take  five  shares  of  stock  in 
the  company.  The  second  time  that  I  spoke 
about  it  was  the  latter  part  of  February,  or  else 
when  she  was  over  during  the  middle  of  the 
mouth. 

Q.  Did  you  ever  at  any  time  ask  her  for  a  loan 
with  which  to  buy  this  stock?  A.  I  did  not  get 
that. 

Mr.     Miller:       Will     the     stenographer     7700 
please  repeat  the  question? 

Q.  (Repeated  by  the  stenographer:  "Did 
you  ever  at  any  time  ask  her  for  a  loan 
with  which  to  buy  this  stock?")  A.  I 
did  not. 

Mr.  Miller:     That  is  all. 

Mr.  Hazleton:     No  questions. 

The  Court:  The  next  witness,  Mr.  Mil- 
lard. 

Mr.  Millard:  May  I  ask  your  Honor  to 
take  an  adjournment  now  ?  We  will  have 
the  character  witnesses  right  after  lunch. 

The  Court:  Gentlemen  of  the  jury,  we 
are  about  to  take  our  recess.  You  will 
not  converse  about  the  case  among  your- 
selves or  suffer  anyone  to  speak  to  you 
about  it.  You  will  keep  your  minds  open 
until  the  case  is  finally  submitted  to  you 
for  your  deliberation. 

The  defendants  will  now  retire. 

Dpfo-SidCL-ri  ii  Tdttre  JVovn  +f\e    Co  u.rfyc  a  >rl\ 

7  RECESS.    I 
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AFTER  RECESS.       TRIAL  RESUMED. 

ELIZABETH  BIXLER,  a  witness  called  on  be- 
half of  the  defendant  Gray,  being  duly  sworn, 
testifies  as  follows: 

(The  witness  states  that  she  resides  at 
Easton,  Pennsylvania.) 

7769  rHrect  Examination 
By  Mr.  Millard: 

Q.  Miss  Bixler,  where  do  you  live?  A.  Easton, 
Pennsylvania. 

Q.  Do  you  know  the  defendant,  Henry  Judd 
Gray?    A.  I  do. 

Q.  How  long  have  you  know  him?  A.  About 
14  years. 

Q.  And  during  that  period,  Miss  Bixler,  have 
you  known  him  intimately?  A.  Well,  no  more 
than  I  have  dealt  with  him  for  14  years  in  my 

7770  line  of  business. 

Q.  Do  you  know  of  others  who  know  Henry 
Judd  Gray?    A.  At  the  place  where  I  reside? 

Q.  Do  you  know  other  people  who  know  Henry 
Judd  Gray?     A.  Yes,  I  do. 

Q.  Have  you  talked  with  those  people  concern- 
ing Henry  Judd  Gray?  A.  Now,  may  I  ask, 
while  I  am  here? 

The  Court:    No,  no. 

Q.  No,  no,  during  the  14  years — 
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The  Court:    At  any  time  in  your  life. 

The  Witness:  No,  no,  I  have  not,  no 
more  than  where  I  — 

The  Court:  Wait  a  moment,  madam. 
I  think  you  are  a  little  confused. 

The  Witness:     Yes. 

The  Court:  We  will  start  all  over  again. 
You  are  asked  whether  you  knew  people 
who  knew  the  defendant  Gray,  and  I  think 
your  answer  was  "Yes."  7772 

The  Witness:    Yes. 

The  Court:  Now  listen  to  the  question. 
The  stenographer  will  repeat  the  last  ques- 
tion which  the  witness  started  to  answer. 

(The  stenographer  read  as  follows:  "Q. 
Have  you  talked  with  those  people  con- 
cerning Henry  Judd  Gray!") 

By  the  Court: 

Q.  Have   you   ever   talked   with   those   people 
before  this  happened,  with  reference   to  Henry 
Judd  Gray,  discussed  him,  talked  about  him  from     ?77.i 
time  to  time?     A.  Yes. 

By  Mr.  Millard: 

Q.  Do  you  know,  Miss  Bixler,  his  general  rep- 
utation among  his  fellow  men  for  truth  and  ver- 
acity?   A.  Yes. 

Q.  What  is  that,  Miss  Bixler?     A.  A-No.  1. 

Mr.  Millard:    That  is  all. 

The  Court:    Any  cross  examination? 

Mr.  Hazleton:    None. 

Mr.  Newcombe:     None  by  the  People. 
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ARTHUR  D.  BEDELL,  of  1400  Locust  Drive, 
Asbury  Park,  New  Jersey,  called  as  a  witness 
on  behalf  of  the  defendant  Henry  Judd  Gray, 
having  first  been  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination  by  Mr.  Millard: 

Q.  Mr.  Bedell,  what  is  your  business?  A. 
Theatrical  business. 

7775  Q.  Do  you  know  the  defendant,  Henry  Judd 
Gray?    A.  I  do. 

Q.  How  long  have  you  known  him,  Mr.  Bedell? 
A.  Why,  I  think  the  summer  of  1910. 

Q.  You  have  known  him  ever  since?  A.  Known 
him  ever  since. 

Q.  And  during  that  period,  Mr.  Bedell,  have 
you  known  him  intimately?  A.  Well,  I  had  met 
him  several  times.  I  have  not  known  him  inti- 
mately. I  would  not  say  that,  but  I  have  met 
him  on  and  off;  on  and  off,  don't  you  know. 

Q.  And  you  know  him  well?  A.  I  know  him 
well. 

Q.  And  during  that  period  have  you  spoken 
to  others  concerning  Judd  Gray,  who  know  him? 
A.  I  have. 

I     Q.  Do  you  know  his  general  reputation  among 
his  fellow  men  —    A.  I  do. 

Q.  For  truth  and  veracity?     A.  I  do. 

Q.  What  is  that,  Mr.  Bedell?     A.  Why  — 

By  the  Court: 

Q.  Good  or  bad?    A.  Good. 

Mr.  Millard:     That  is  all. 


777G 
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The  Court:     No  questions.     That  is  all, 
Mr.  Bedell. 

SARAH  M.  GRAHAM,  residing  at  Newark,  N.J., 
called  as  a  witness  on  behalf  of  the  defendant 
Gray,  being  duly  sworn,  testifies  as  follows: 

Direct  Examination 
By  Mr.  Millard: 

Q.  Mrs.  Graham,  do  you  know  the  defendant,     ^788 
Henry  Judd  Gray?    A.  I  do. 

Q.  How  long  have  you  know  him?  A.  Since 
he  was  six  months  old. 

Q.  Since  he  was  six  months  old?  A.  Since  he 
was  six  months  old. 

Q.  And  during  that  period  of  his  life  you  in- 
timately known  him,  Mrs.  Graham?  A.  Yes, 
quite  intimately. 

Q.  Do  you  know  others  who  know  him?  A. 
Yes,  quite  a  few. 

Q.  And  have  you  talked  with  others  from  time 
to  time  concerning  Henry  Judd  Gray?  A.  Why, 
yes. 

Q.  Do  you  know  what  his  general  reputation 
is  among  his  fellowmen  for  truth  and  veracity? 
A.  Excellent. 

Mr.  Millard:     That  is  all. 

Mr.  Hazleton:     No  questions. 

The  Court:     That  is  all,  Mrs.  Graham. 
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JOHN  BENJAMIN,  called  as  a  witness  on  be- 
half of  the  defendant  Gray,  first  being  duly 
sworn,  testified  as  follows: 

(The  witness  states  that  he  resides  at 
No.  700  West  179th  Street,  New  York 
City.) 

Direct  Examination 

7781  ^y  Mr-  Millard: 

Q.  Mr.  Benjamin,  what  is  your  business?  A. 
I  am  a  salesman  for  Benjamin  &  Johns. 

Q.  Do  you  know  the  defendant,  Henry  Judd 
Gray?    A.  I  do,  sir. 

Q.  How  long  have  you  known  him,  Mr.  Ben- 
jamin?    A.  Going  on  seven  years,  I  would  say. 

Q.  And  during  that  period  of  seven  years 
have  you  know  him  intimately?     A.  Quite  so. 

Q.  Do  you  know  of  others  who  know  him,  Mr. 
Benjamin?     A.  I  do,  sir. 

Q.  And  have  you  talked  with  those  others 
from  time  to  time  concerning  Henry  Judd  Gray? 
A.  In  a  general,   friendly  conversation,  yes. 

Q.  Do  you  know  what  his  reputation  is  among 
his  friends  for  truth  and  veracity?     A.  I  do. 

Q.  What  is  that,  Mr.  Benjamin?  A.  Very 
good. 

Mr.  Millard:    That  is  all. 
Mr.   Hazleton :   No   questions. 
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Called  in  behalf  of  defendant  Gray  "~83 

GERTRUDE  ALEXANDER,  of  Irvington,  New 
Jersey,  called  as  a  witness  on  behalf  of  the 
defendant  Gray,  having  first  been  duly  sworn, 
testified  as  follows: 

Direct  Examination  by  Mr.  Millard : 

Q.  Miss  Alexander,  do  you  know  the  defend- 
ant, Henry  Judd  Gray?    A.  I  do. 

Q.  How  long  have  you  know  him?  A.  About 
six  years. 

Q.  And  during  the  period  of  six  years  have 
you  know  him  intimately?     A.  Yes. 

Q.  Do  you  know  other  people  who  know  him, 
Miss  Alexander?     A.  Yes,  sir. 

Q.  And  have  you  talked  with  other  people 
generally  concerning  Henry  Judd  Gray?  A. 
Yes,  sir. 

Q.  Do  you  know  what  his  reputation  is  among 
his  fellow  men  for  truth  and  veracity?  A.  Yes, 
sir. 

Q.  What  is  it,  Miss  Alexander?  A.  They 
have  a  very  high  regard  for  him. 

Mr.  Millard:     That  is  all. 
Mr.   Hazleton :     No   questions. 

CHARLOTTE  $1.  YARNELL,  residing  at  223 
Franklin  Place,  Flushing,  L.  I.,  called  as  a  wit- 
ness on  behalf  of  the  defendant  Gray,  being 
duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Millard: 
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Q.  Miss  Yarnell,  do  you  know  the  defendant 
Henry  Judd  Gray?    A.  I  do. 

Q.  How  long  have  you  known  him?  A.  Six 
years. 

Q.  During  that  period  have  you  know  him  in- 
timately?    A.  In  a  business  way. 

Q.  Do  you  know  other  people  who  knew  Henry 
Judd  Gray,  Miss  Yarnell?  A.  Business  associates. 

Q.  Have  you  talked  with  other  people  gener- 
7737     ally  concerning  Henry  Judd  Gray?     A.  Yes. 

Q.  Do  you  know  what  his  general  reputation  is 
among  his  fellow  men  for  truth  and  veracity?  A. 
The  very  best. 

Mr.  Millard:    That  is  all. 

Cross  Examination  j 

By  Mr.  Hazleton: 

Q.  Are  you  the  stenographer  at  the  place  of 
employment  of  the  defendant  Henry  Judd  Gray? 
A.  I  am. 
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Mr.  Hazleton:     No  further  questions. 

Mr.  Millard:    The  defendant  Gray  rests. 

Mr.  Newcombe:  Will  your  Honor  grant 
me  a  ten  or  fifteen  minute  recess  while  I 
determine  on  the  matter  of  rebuttal? 

The  Court:    Yes. 

(To  Jury) :  Gentlemen  of  the  jury,  we 
are  about  to  take  a  short  recess.  During 
that  period  you  will  have  the  liberties  of  the 
courtroom.  You  will  not  discuss  the  case 
among  yourselves,  nor  suffer  anyone  to  dis- 
cuss it  with  you,  and  you  will  keep  your 
minds  open  until  the  case  is  finally  sub- 
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mitted  to  you.    The  defendants  will  retire. 

("Whereupon  the  defendants  retired  from 
the  courtroom.) 

The  Court:  Judge  Newcombe,  how  much 
time  do  you  wish? 

Mr.  Newcombe :    If  I  had  fifteen  minutes, 
your  Honor — 

The  Court:     The  Court  will  now  take  a 
recess  for  fifteen  minutes. 
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(Whereupon,  at  2:30  p.  m.  the  Court  took 
a  fifteen  minute  recess,  and  the  jury  re- 
tired from  the  courtroom.) 


(The  jury  returned  to  the  jury  box. 


REBUTTAL. 

LEROY  ASHFIELD,  recalled  by  the  People  in 
rebuttal,  testified  further  as  follows: 

The  Court:     Before  the  examination  of     7791 
the  witnesses  begins,  the  Court  feels  it  is 
proper  to  state  that  the  Court  will  con- 
fine all  parties  to  strict  rebuttal.    The  case 
cannot  be  tried  over. 

Direct  Examination  by  Mr.  Froessel:' 

Q.  Mr.  Ashfield,  you  recall  the  testimony  in 
this  case  with  regard  to  the  two  policies,  one  for 
$5,000  and  one  for  $45,000,  People's  Exhibits  52 
and  51?    A.  I  do. 

Q.  Having  reference  to  those  two  policies,  I 
ask  you  now  did  you  ever  at  any  time  tell  the 
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defendant,  Mrs.  Snyder,  that  after  a  period  of 
three  years  she  would  get  back  what  she  paid  in  ? 
A.  No. 

Mr.  Froessel:    That  is  all. 

Cross  Examination 
By  Mr.  Hazleton: 

Q.  Do  you  know  whether  or  not  any  other  offi- 

7793  cials  of  your  company  told  her  that.    Yes  or  no? 

Mr.  Froessel :  Objected  to,  unless  he  per- 
sonally knows,  and  not  hearsay. 

The  Court :  With  that  warning  the  court 
allows  the  question. 

Q.  Yes  or  no.    A.  I  don't  know. 

Mr.  Hazleton:  That  is  all. 
Mr.  Froessel:  That  is  all. 
Mr.  Newcombe:    That  is  the  rebuttal  of 

7794  the  People,  your  Honor. 

The  Court:    People  rest. 

Mr.  Hazleton :  Now,  shall  I  proceed  with 
my  rebuttal? 

The  Court:    Yes. 

Mr.  Hazleton :  That  is  the  way  the  court 
rules. 

The  Court:     Yes. 

Mr.  Hazleton:  I  take  an  exception.  Dr. 
McKeon. 

The  Court:  What  is  your  purpose  in 
calling  this  witness? 

Mr.  Hazleton:     The  purpose? 
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The  Court:  Yes,  what  do  you  want  to 
prove  by  this  witness? 

Mr.  Hazleton:  I  want  to  prove  by  him 
that  he  was  called  by  the  District  Attorney 
to  attend  Mrs.  Snyder,  and  found  her  in 
a  hysterical  state  and  administered  to  her 
on  the  morning  of  Monday,  March  21st, 
which  was  in  the  District  Attorney's  of- 
fice. 

The  Court:    Mrs.  Snyder  testified  to  her 
condition.     The   People  have  not  put   on     7796 
any  evidence   since  that  testimony.     The 
Court  will  rule  that  that  is  not  proper  re- 
buttal. 

Mr.  Hazleton:  Very  well,  that  is  all  T 
want  to  prove  by  him,  and  you  having 
ruled,  I  take  my  exception  and  will  offer  no 
further  testimony  in  rebuttal. 

Mr.  Miller:  No  further  testimony  in  be- 
half of  the  defendant  Gray. 

The  Court:  The  Court  then  understands 
that  the  defendant  Snvder  and  the  defend- 

^  TOT 

ant  Grey  rest. 

Mr.  Millard:    That  is  correct. 

Mr.  Wallace:     Yes. 

The  Court:  The  Court  now  will  hear 
counsel. 

Mr.  Millard:  Now,  if  it  may  please  your 
Honor,  I  feel  it  my  conscientious  duty  at 
this  time  to  request  that  your  Honor  ad- 
journ court  until  Monday  morning  to  en- 
able me  to  prepare  properly  for  the  sum- 
mation in  this  case.  It  will  require  the 
review  of  an  immense  amount  of  testimony, 
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and  I  believe  the  members  of  the  jury  will 
well  appreciate  our  position. 

Mr.  Wallace:  If  your  Honor  please,  I 
would  like  to  add  my  voice  to  Mr.  Millard's 
and  to  say  what  we  have  already  told  the 
District  Attorney  and  your  Honor.  It 
seems  to  me  we  did  not  know  exactly  when 
it  would  end.  It  ended  more  abruptly  tb^n 
I  thought  it  would.  I  forget  how  manv 
hundreds  of  pages  of  testimony  there  are, 
7799  and  the  case  develops  each  day.    We  might 

be  prepared  to  meet  certain  issues  tonight 
and  feel  we  were  ready,  and  the  next  day 
would  find  that  we  were  not. 

I  think  it  only  fair,  the  way  this  trial 
has  proceeded,  its  size  and  the  seriousness 
of  the  situation,  that  I  should  join  with 
him  in  saying  that  our  duty  to  our  clients 
requires  that  we  have  a  recess  until  Mon- 
day morning.  I  car  see  no  other  way.  That 
is,  if  one  is  to  obey  the  dictates  of  his  con- 
science. That  is  just  the  way  I  feel  about 
the  case,  as  I  stated  to  the  Court. 

The  Court:  The  Court  would  like  to  ask 
counsel  whether  counsel  do  not  feel,  should 
the  Court,  in  its  discretion,  permit  a  re- 
cess, that  the  recess,  if  carried  until  to- 
morrow at  two  o'clock,  might  not  be  suffi- 
cient to  enable  counsel  to  meet  the  dictates 
of  their  conscience  and  be  then  prepared 
to  perform  what  they  deem  their  duty. 

Mr.  Millard:  It  would  not,  in  my  best 
judgment,  your  Honor.  I  feel  it  absolutely 
necessary  to  take  the  time  over  Sunday 
to  properly  digest  the  evidence  and  to  pre- 
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pare  my  summation.    This  is  a  very  serious 
case. 

The  Court:     Mr.  Wallace? 

Mr.  Wallace:  I  feel  exactly  the  same, 
your  Honor.  You  must  remember  how 
many  pages  of  testimony  have  been  taken. 
As  I  said,  the  situation  has  been  changed 
from  day  el  day,  and  what  you  might  ex- 
pect today  does  not  occur,  and  the  result 
is  that  it  only  gives  us  practically  twenty- 
four  hours  in  which  to  prepare  in  this  jgQo 
case,  and  it  is  a  case  wherein  argument 
seems  to  me  to  be  a  very  delicate  one,  be- 
cause, in  the  entire  evidence  adduced  and 
the  kind  of  evidence,  it  does  seem  that 
here,  the  counsel  for  the  defendant,  if  ever, 
is  put  upon  his  mettle  to  try  and  do  his  ut- 
most to  his  client  conscientiously. 

Mr.  Newcombe:  If  your  Honor  please, 
I  had  hoped  that  we  could  conclude  the 
case  tomorrow  by  the  summation,  but  in 
view  of  the  appeals  made  to  your  Honor 
by  defendants'  counsel,  I  will  interpose 
no  objection. 

The  Court:  The  Court  has  always  recog- 
nized thall  members  of  the  Bar  are  officers 
of  the  court,  charged  with  a  responsibility, 
not  less  than  the  responsibility  which 
weighs  on  the  Court  and  when  thoroughly 
realizing  their  responsibility,  these  officers 
of  the  Court  make  an  appeal  to  the  dis- 
cretion of  the  Court  in  a  matter  involving 
what  is  involved  here,  the  Court  has  no 
right   to  disregard   such  weighty  appeals. 

The  Court  does  not  feel  that  justice  will 
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suffer  because  we  are  deliberate.  The  Court 
will  grant  the  request. 

Mr.  Millard:  Thank  you,  your  Honor, 
very  much. 

Mr.  Wallace:     Thank  you,  your  Honor. 

The  Court:  Gentlemen  of  the  jury,  we 
are  about  to  take  a  recess  until  Monday, 
at  ten  o'clock.  The  Court  is  very  regret- 
ful that  that  seems  necessary,  but  when  an 
appeal  is  made  such  as  has  been  made  in 
7805  your  presence  the  Court  is  quite  conscious 

that  in  your  own  good  judgment  you  will 
appreciate  the  validity  of  the  appeal. 

The  Court  regrets  that  you  have  to  be 
taken  away  from  your  family,  from  your 
business  calling  an  additional  period,  but 
the  Court  will  give  instructions  that  every- 
thing that  can  be  done  for  your  legitimate 
and  proper  comfort  shall  be  done;. and  the 
Court  is  thoroughly  convinced  that  your 
own  satisfaction  of  having  deliberately 
blended  your  own  plans  into  the  necessities 
'806  0f  this  situation  and  met  your  duty  in  that 

spirit,  will  thoroughly  compensate  you  for 
whatever  sacrifice  you  may  presently  be 
called  upon  to  make. 

Again,  the  Court  admonishes  you  that 
you  will  not  speak  about  this  case  among 
yourselves  in  these  two  days'  interim;  that 
you  will  suffer  no  one  to  speak  to  you  about 
it,  and  you  will  endeavor  to  keep  your 
minds  open  until  the  case  is  finally  sub- 
mitted to  you. 

The  Seventh  Juror:  Your  Honor,  can  I 
say  a  few  words  ? 


2603 

Motions  to  Dismiss  Indictments 


(Whereupon  at  3:00  o'clock  p.  m.  the 
Court  adjourned  the  further  trial  of  the 
case  until  Monday  morning,  May  9th,  1927, 
at  ten  o'clock.) 


The  People  v.  Ruth    Snyder    and    Henry    Judd 
Gray. 

May  9,  1927. 
Trial  continued. 


The  Court:    The  clerk  will  call  the  roll. 

(Roll  call  of  jurors,  all  answering 
present.) 

Mr.  Hazleton:  Now,  the  defendant  Sny- 
der renews  all  motions  made  at  the  close 
of  the  People's  case,  and  without  going  into 
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The  Court:  One  moment.  The  defend- 
ants will  retire 

If  any  individual  juror  has  any  parti- 
cular problem  which  is  troubling  him,  the 
Court  will  be  very  glad  to  confer  with  the 
jurors  after  the  recess  has  been  taken,  to 
try  to  make  everything  as  satisfactory  as 
it  can  be  done. 

Mr.  Millard:  May  the  defendant  Gray 
see  his  mother  a  few  moments'? 

The   Court:     Certainly,   certainly.     The     7g08 
defendants  will  now  retire. 

(Whereupon  the  defendants  retired  from 
the  courtroom.) 

The  Court:  Mrs.  Gray  may  retire;  the 
daughter  also,  Mrs.  Logan. 
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detail,  upon  the  same  grounds,  and  for  the 
same  reasons  as  stated  for  those  motions 
at  the  close  of  the  People's  case. 

The  Court:     The  motions  are  denied. 

Mr.  Hazleton:  I  except.  Now,  the  de- 
fendant Snyder  moves  that  the  order  of 
procedure  having  been  the  People,  Snyder 
and  Gray  throughout  the  trial  in  so  far  as 
opening  and  producing  testimnoy  is  con- 
cerned, that  the  order  now  be  the  People, 
7g\\  Gray  and  Snyder  in  so  far  as  summation 

and  requests  are  concerned. 

The  Court:  Taking  the  two  propositions 
as  one,  and  in  their  entirety  as  thus  made, 
the  court  denies  the  motion. 

Mr.  Hazleton:  Exception. 

The  Court:    Is  there  a  further  motion? 

Mr.  Millard :  The  defendant  Gray  makes 
the  same  motion  as  he  made  at  the  close 
of  the  People's  case,  without  going  into 
detail. 

The  Court:     The  motions  are  denied. 
7^12  Mr.  Miller:    We  except. 

Mr.  Hazleton:  If  it  pleases  the  Court, 
on  behalf  of  the  defendant  Snyder,  the  de- 
fendant Snyder  moves  now  that,  since  she 
opened  first,  that  the  defendant  Gray  sum 
up  before  the  defendant  Snyder,  and  the 
defendant  Snyder  follow,  in  whatever  order 
the  Court  sees  fit,  the  defendant  Gray  in 
summation. 

The  Court:  That  motion  is  granted.  The 
defendant  Gray  will  sum  up  first,  followed 
by  the  defendant  Snyder,  and  followed  by 
the  People. 
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Mr.  Millard,  you  are  recognized. 

Before  the  summing  up  begins,  the  Court 
reminds  the  public  that  this  is  a  court  of 
justice,  that  decorum  must  be  maintained, 
and  there  must  be  no  giving  away  to  emo- 
tions. The  Court  will  rely  upon  the  public 
to  assist  the  Court  in  carrying  the  respon- 
sibility of  perfect  order  and  decorum. 

Mr.  Millard  you  are  recognized. 

(Mr.  Millard  sums  up  the  case  to  the 
jury  on  behalf  of  the  defendant  Gray  as 
follows) : 

Mr.  Millard's  Summation. 

Mr.  Millard:  May  it  please  the  Court  and  gen- 
tlemen of  the  jury:  In  the  dark  shadows  of  this 
frightful  crime,  this  frightful  tragedy,  I  come  to 
you  to  speak  for  my  friend,  Judd  Gray.  Fully 
realizing  my  responsibility,  I  am  going  to  speak 
to  you  gentlemen  as  I  would  speak  to  the  mem- 
bers of  my  ow?t)  family  circle,  solemnly  and  sin- 
cerely, from  the  depths  of  my  soul.  I  realize  just 
what  it  is,  and  I  want  you  to  realize  the  true 
picture,  and  I  want  you  to  listen,  give  me  your 
undivided  attention  as  this  great  serious  subject 
demands.  Gentlemen,  I  am  going  to  conscienti- 
ously present  the  true  picture  of  this  crime  to  you 
as  revealed  by  the  evidence.  You  and  I  have  a 
solemn  duty  to  perform.  We  all  have  a  conscien- 
tious duty  to  perform,  and  I  believe  we  are  all 
soriously  trying  to  perform  that  duty  well  before 
our  God. 

The  Police  Department  has   shown  commend- 
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able  zeal  in  this  case,  and  have  rendered  a  real 
efficient  public  service.  The  (District  Attorney 
has  conscientiously  and  very  ably  presented  the 
case  in  behalf  of  the  People,  and  in  a  very  short 
time,  gentlemen,  after  his  Honor,  the  Court,  in 
his  wisdom  shall  have  charged  you  upon  the  ques- 
tions of  law  involved  in  this  case,  you  will  enter 
upon  your  serious  deliberations. 

I  am  going  to  plead  with  you  before  my  God 
to  render  justice  in  this  case. 
7817  I  am  going  to  plead  as  I  never  pleaded  before, 
just  as  though  Judd  Gray  were  my  own  boy, 
for  I  believe  in  him.  Judd  Gray  was  born  in 
Cortland,  New  York,  in  1892.  Shortly  thereafter 
his  parents  moved  to  New  Jersey  where  he  has 
since  resided.  His  childhood  was  spent  in  a  won- 
derful home,  a  lovely  mother,  watched  over  and 
reared  him  with  jealous  care. 

And  her  care  and  devotion  were  reflected  in  her 
boy.  She  gave  him  the  finest  religious  and  moral 
training.  He  was  a  member  of  the  Church;  a 
member  of  the  Sunday  School ;  and  he  lived  in  the 
sunshine  and  happiness  of  a  beautiful  home,  with 
a  splendid  environment  and  atmosphere  surround- 
ing his  every  move. 

And,,  gentlemen,  he  had  a  very,  very  fair  edu- 
cation. He  graduated  from  grammer  school.  He 
spent  two  years  in  high  school;  splendidly  edu- 
cated; and  he  was  a  great  success  in  his  business 
fields  of  activity,  with  a  real,  bright  future  stretch- 
ing before  him;  and;  then,  in  tender  years,  he  met 
the  young  girl,  the  noble  woman  who  afterwards 
became  his  faithful  wife;  and  they  lived  happily 
together;  very  happily  together;  and  a  little  child 
was  born,  a  girl,  who  is  now  ten  years  of  age. 
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That  was  the  happy  life  and  childhood  of  Judd 
Gray  from  his  cradle  up  to  the  year  1925. 

Not  a  blemish,  not  a  move  outside  the  normal 
paths  of  life.  A  wonderful  boy,  wonderful,  not 
a  mark,  not  a  scratch,  not  a  stain,  not  a  blot,  a 
splendid,  ideal  character.  Then,  from  that  very 
wholesome,  homelike  atmosphere,  where  the  fires 
of  the  home  hearth  were  burning-  continually  with 
love  and  devotion,  suddenly  in  the  month  of  June, 
1925,  a  sinister,  fascinating  woman  came  across 
his  path.  Oh,  gentlemen,  what  a  catastrophe.  7820 
Through  the  eye  of  the  inscrutable  mystery  of 
human  life  we  mortal  minds  cannot  see  the  great 
purpose  of  it  all,  but  to  us  it  seems  cruelly  pa- 
thetic that  those  two  human  beings  should  ever 
have  met.  I  would  not,  gentlemen,  place  one  ad- 
ditional burden  upon  the  stricken  soul  of  a  woman 
if  I  could  help  it.  I  could  not  find  it  in  my  heart 
to  do  it,  but  the  truth,  the  truth,  gentlemen,  you 
must  have  the  truth.    There  is  no  other  way  out. 

That  woman,  that  peculiar  creature,  like  a  poi- 
sonous snake,  like  a  poisonous  serpent,  drew  ^y01 
Judd  Gray  into  her  glistening  coils,  and  there 
was  no  escape.  That  woman.  Why,  gentlemen,  it 
was  a  peculiar  allurring  seduction,  a  peculiar  al- 
lurring  seduction.  I  want  to  say  here  that  this 
woman  was  abnormal.  Just  as  a  piece  of  steel 
jumps  and  clings  to  the  powerful  magnet,  so  Judd 
Gray  came  within  the  powerful  compelling  at- 
tractive force  of  that  woman,  and  she  held  him 
fast.  She  knew  her  man  and  she  held  him  fast. 
I  must  speak  plainly,  gentlemen.  This  woman, 
this  peculiar  venomous  species  of  humanity  was 
abnormal;  possessed  of  an  all-consuming,  all-ab- 
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sorbing  sexual  passion,  animal  lust,  which  seem- 
ingly1 was  never  satiated. 

It  is  not  for  me  to  judge,  gentlemen,  how  far 
that  burning  self,  that  flaming,  physical  self,  that 
volcano  within,  warped,  distorted  and  changed 
her  moral  self.  It  is  not  for  me  to  judge.  I  leave 
that  to  a  higher  power,  but,  at  any  rate,  this  is 
the  unfortunate  and  pathetic  part  of  it  all. 

Through  excessive  indulgence,  that  burning  de- 
sire to  satisfy  that  fire  within  and  to  satisfy  it 
7823  with  this  poor  victim,  Judd  Gray,  she  sapped 
his  strength;  (sapped  jjhis  streilgth;  sapped  his 
vitality.  It  was  a  flame  that  was  not  only  con- 
suming her,  but  was  venting  its  awful  explosive 
wrath  upon  this  victim. 

And,  gentlemen,  the  invitable  result  followed. 
You  are  human.  You  have  seen  something  of  hu- 
man life.  You  know  the  inevitable  result.  Some- 
times the  weakened  individual,  in  such  circum- 
stances, seeks  a  certain  way  out,  a  certain  to  re- 
new the  vigor  that  is  going  past,  but  under  those 
circumstances  there  is  always,  in  the  exhausted 
vitality,  a  craving  for  a  stimulant;  always. 

Sometimes  the  weakened  individual  seeks  nar- 
cotic drug,  that  dreadful  menace,  one  of  the  great- 
est menaces  confronting  civilization  today.  At 
other  times  it  is  whiskey,  eagerly  striving  to  bring 
back  for  the  momnet  that  vital  spirit,  that  fire, 
that  vitality  which  is  ebbing  low.  That  is  the 
natural,  natural  desire,  and  therefore  on  these 
occasions  when  this  man  and  this  woman  would 
spend  night  after  night  together  he  would  drink 
and  drink,  and  drink,  and  when  his  sense  of 
rroral  responsibility  became  weakened,  ran  low, 
she  would  invariably  bring  forward  to  his  mind 
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that  all  consuming,  all  absorbing,  eternally  fixed 
determination,  never  dying  resolve  to  get  rid  of 
her  husband,  Albert  Snyder. 

If  you  want,  gentlemen,  just  at  this  moment 
to  see  the  real  picture  of  this^  fortunate  human 
being,  Ruth  Snyder,  I  want  to  refer  you  to  a  let- 
ter of  hers  introduced  and  admitted  in  evidence. 
Yes.  A  letter  written  to  Judd  Gray  by  the  de- 
fendant Ruth  Snyder.  You  remember,  gentlemen, 
where  she  said,  "I  could  eat  you  all  up;  could  I 
get  lit  and  put  out  this  blaze  what  so  much  bother  yg26 
to  me."  Just  think  of  a  woman  writing  that  to 
Judd  Gray  "to  put  out  this  blaze  which  is  so 
much  bother  to  me."  She  herself,  in  her  own 
handwriting,  spoke  of  that  burning  blaze  within 
her.  She  is  abnormal,  gentlemen.  She  has  always 
been  abnormal.  She  used  her  body  to  ensnare 
him.  She  used  her  physical  self  to  ensare  Judd 
Gray.  She  knew  that  she  had  him.  And  then 
she  used  the  whiskey,  and  when  the  whiskey  was 
having  its  effect,  she  invariably  brought  these 
plans  to  his  mind  by  shrewdly  planned  sugges- 
tion at  first.  i°-1' 

She  gradually  trained  her  victim.  That  is  the 
unadulterated  truth,  and  you  know  it.  She  em- 
ployed every  possible  opportunity  to  satisfy  that 
desire.  It  seemed  to  be  never  absent  from  her 
make-up.  Everything  was  subjected  to  that; 
everything  was  subordinate  to  that.  On  every 
possible  opportunity  she  would  get  to  him;  she 
would  wait  in  the  hotel  for  him;  call  him  up; 
seek  him  all  the  time. 

And  thereafter,  after  the  indulgence  which  had 
been  going  on  month  after  month  she  held  him 
enslaved,  entrapped  her  very  own,  as  though  she 


2610 
Mr.  Millard's  Summation 


7828 


were  acting  through  his  mind  and  body,  consol- 
ing him  like  a  human  mannikin,  like  a  human 
dummy.     Whatever  she  wanted  he  did. 

Now,  gentlemen,  this  was  done  in  an  assiduous, 
seductive,  alluring  way.  You  will  remember  that 
she  tried  herself  to  kill  her  husband,  Albert  Sny- 
der, on  at  least  four  occasions. 

It  is  hard  for  me  to  say  that,  gentlemen,  but 
we  have  got  to  have  the  truth  today.  We  have 
got  to  boldlyl  face  that  truth,  and  before  God  we 
7829  have  got  to  decide  according  to  our  consciences, 
according  to  that  little  voice  within,  and  we  must 
decide  it  upon  the  truth. 

She  tried  once  to  kill  her  husband,  Albert  Sny- 
der, by  filing  off  a  mercury  tablet,  placing  it  in 
his  medicine  and  giving  it  to  him,  telling  him  it 
was  bismuth,  and  he  vomited  that  up  and  saved 
his  life.  She  tried  again  to  kill  him  out  in  the 
garage  with  the  motor  running,  under  powders. 
She  tried  on  other  occasions  by  using  gas,  and 
you  will  remember  that  peculiar  incident  when 
she  placed  her  hat  and  coat  on,  when  her  hus- 
band was  lying  on  the  lounge  suffering  from  an 
attack  of  hiccoughs  and  asleep  on  the  lounge, 
she  tripped  over  the  gas  tubing  connected  with 
the  pipe  and  pulled 'it  off,  allowing  the  gas  to 
escape  into  the  room.  Just  at  that  coincidental 
moment  when  her  husband  had  hiccoughs  and 
was  sound  asleep,  that  "accident",  as  she  calls  it 
occurred. 

And  immediately  afterwards  she  left  the  house, 
thinking  that  Albert  Snyder  would  be  asphyxi- 
ated, and  when  she  returned  Albert  Snyder  was 
in  the  street  and  says  to  his  wife,  ' '  I  was  almost 
asphyxiated  with  gas."     It  did  not  work.     Well, 


78;<0 


2611 
Mr.  Millard's  Summation 


7831 


she  tried,  she  endeavored,  she  made  every  effort, 
every  possible  effort  on  earth  to  dispose  of  Albert 
Snyder,  to  get  rid  of  her  husband.  She  thought 
that  she  could  do  it  alone.  She  thought  that  it 
would  never  be  discovered.  But  she  could  not. 
And  she  had  in  tow  this  poor  fellow  Judd  Gray. 
She  was  constantly  leading  him  and  she  was  grad- 
ually but  surely  warping  and  moulding  bis  mind 
under  the  influence  of  that  intercourse  and  drink, 
and  she  knew  that  he  was  pliable,  that  he  was 
impressionable,  that  he  was  sympathetic,  ideally  7332 
constituted  to  become  her  pawn  and  tool  and  in- 
strument, and  she  was  cunning.  She  knew  that 
he  could  never  command.  She  knew  that  he 
could  never  command,  that  he  would  submit 
eventually,  that  he  would  obey.  She  first  sug- 
gested that  her  family  affairs  were  not  pleasant, 
that  her  husband  and  she  did  not  agree,  that  they 
bad  had  quarrels,  that  on  a  number  of  occasions 
he  had   talked  very  violently   to   her. 

She  finally  said  to  Judd,  when  she  became  a 
little  more  intimate — trying  him  out,  gentlemen 
— she  said  ' '  I  suppose  you  would  think  that  I  am  '  "•' 
terrible  if  I  said  I  would  like  to  get  rid  of  my 
husband."  That  was  the  first  shot;  and  Judd 
Gray  said  "I  certainly  would  think  that  you  were 
terrible  to  say  that." 

That  didn't  work.  She  was  trying  it  out  to  see 
what  effect  at  that  time  her  suggestion  would 
have  upon  his  mind.  It  did  not  work.  She  waited 
for  a  while,  but  she  never  abandoned  her  pur- 
pose; never. 

She  knew  that  within  that  seductive  allurement, 
that  constant  desire  that  she  had  formulated  in 
his  mind,  and  by  this  straining  of  the  nervous 
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system,  draining  of  the  nervous  system,  the  sap- 
ping of  the  vitality,  the  constant  resort  to  drink 
any  stimulant  in  the  world,  that  when  he  got  into 
that  false  atmosphere,  living  in  another  world 
entirely — and  you  know  it,  gentlemen — she  could 
make  any  suggestion  if  she  gradually,  gradually 
drained  her  victim*  up  to  the  point  that  simply 
because  "I  want  fee,  simply  because  I  desire  it,  I 
know  that  my  man  will  do  it,"  if  I  only  put  it 
that  way. 
7835  She  did.  With  a  cold,  calculating,  remorseless, 
conscienceless,  inhuman  planning  of  a  human 
fiend,  she  trained  Judd  Gray,  and  with  relentless 
determination  she  kept  at  her  victim  until  she 
had  him  just  as  though  one  were  under  a  hyp- 
notic spell,  just  exactly.  When  you  get  into  that 
false  world,  when  you  get  into  that  false  atmos- 
phere, when  you  are  living  like  that  and  under 
strong  stimulants,  and  your  vitality,  your  whole 
constitutional  make-up  is  changed  and  warped, 
you  look  at  things  in,  a  distorted  way.  Why,  in 
our  own  minds  today  all  things  are  not  what  they 
seem.  Even  as  we  rise  this  very  morning,  or  other 
mornings,  we  see  the  sun  rising,  and  we  see  the 
setting  at  night,  when  we  know  in  reality  that  the 
sun  does  not  rise  and  set.  It  is  only  the  world 
revolving  on  its  axis  every  twenty-four  hours 
that  makes  it  seem  that  way.  It  makes  it  seem 
as  thought  the  sun  were  rising  and  setting.  Just 
exactly  so  with  Ruth  Snyder.  She  had  gotten  his 
mental  condition  so  sapped,  she  had  gotten  that 
false  atmosphere  absolutely  surrounding  and  en- 
trapping him  to  the  extent  that  the  fact  that  she 
said,  "I  want  it  so"  was  enough  for  Judd  Gray. 
He  never  stopped  to  think,  to  realize,  to  consider; 
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he  simply  did  it  because  Ruth  Snyder  wanted 
him  to  do  it.  That  is  all,  and  that  is  just  as  true 
as  I  live  and  breathe. 

Now,  after  that  condition  had  gone  one  for  a 
year,  nearly  a  year  and  a  half,  gentlemen,  when 
she  had  actually  overcome  any  semblance  of  re- 
sistance or  independent  action  on  the  part  of  Judd 
Gray,  when  she  knew  he  was  ripe  for  the  act, 
when  she  knew  that  she  had  trained  her  manni- 
ken  so  that  he  would  go  through,  that  she  had 
been  unsuccessful  herself  in  her  own  attempts,  783S 
she  finally  suggested  at  the  Waldorf-Astoria  in 
the  latter  part  of  February  that  she  must  get  ri  1 
of  her  husband.  Well,  that  was  the  tragic  part. 
He  tried  even  then  to  rebel  in  his  feeble  way. 
He  tried  even  then  at  the  last  minute  to  rebel. 
He  felt  himself,  well,  I  will  try  to  get  something 
that  you  want,  but  I  know  in  my  own  soul  I  will 
never  go  through  with  it.  I  will  try  to  do  what 
she  says,  I  will  follow  her  to  a  certain  extent,  and 
then  they  met  over  at  the  house,  a  meeting  very 
shrewdly  planned  one  morning  the  latter  part  of 
February  or  the  first  part  of  March  in  the  Sny- 
der home  while  Albert  Snyder  was  away.  Re- 
member it.  Think  of  it,  gentlemen.  Picture  it. 
Right  in  that  environment  where  the  scene  was 
to  take  place,  she  brought  him. 

She  says  "My  husband  must  be  killed."  She 
wanted  him  to  go  to  102nd  Street  and  get  a  gun- 
man to  do  away  with  Albert  Snyder;  and  there 
was  enough  left,  even  with  that  seductive,  allur- 
ing control  which  was  constantly  at  work  now 
upon  Judd  Gray,  so  that  that  subtleness  tracked 
him  and  he  said  "Oh,  no.  You  never  could  do 
such  a  thing." 
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She  spoke  of  having  this  gunman  doing  away 
with  Albert  Snyder  and  the  use  of  chloroform  and 
a  story  of  a  burglary  afterwards.  She  stated  that 
very  thing  to  Judd  Gray,  not  proposing  then  that 
Judd  Gray  do  it;  no.  She  was  setting  the  whole 
stage,  and  using  some  other  individual  to  accom- 
plish the  act,  just  to  gradually  lead  up  to  the 
final  termination  of  her  own  desire.  There  is  no 
question  about  it,  gentlemen.  When  he  rebelled 
at  that  she  said  "Then  you  have  got  to  help  me." 
784  L  That  was  the  first  shot.  "Then  you  have  got  to 
help  me."  And  she  went  ahead  as  though  already 
it  were  an  accomplished  fact,  laying  her  plans. 
She  suggested  a  hammer;  a  hammer;  but  in  his 
mental  state  he  spoke  of  a  sashweight. 

He  was  going  to  do  anything  she  said.  He 
was  going  to  follow  anything  Ruth  Snyder  said, 
although  he  had  just  a  spark  left  that  he  could 
not  go  through  with  it.  She  suggested  to  get 
rope.  He  substituted  wire.  She  spoke  of  the 
chloroform  and  cotton,  and  he  had  that  in  his 
mind  and  he  got  cotton  waste  instead  of  cotton. 
Well,  the  match  had  been  placed  to  the  powder, 
the  poison  had  been  actually  sipped,  and  it  be- 
gan to  do  its  deadly  work,  just  as  though  a 
typhoid  ridden  patient,  acting  under  the  spell 
of  another,  were  doing  the  act,  exactly  the  same, 
just  as  though  a  child  of  five  years  old  were 
acting  under  the  powerful,  dominating  influence 
of  a  master  mind.  Then  he  went  out  on  his  er- 
rand, acting  under  that  alluring,  dominating, 
compelling  controlling  spell.  He  buys  the  sash- 
weight, he  buys  the  chloroform,  he  gets  the  wire, 
he  picks  up  the  cotton  waste  in  Rochester,  he 
comes  down,  and  on  the  7th  day  of  March  in  the 
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afternoon  they  met  at  a  Chinese  restaurant  in 
Jamaica,  this  county. 

She  wanted  to  see  then  what  his  mental  con- 
dition was.  She  was  not  taking  any  chances, 
gentlemen.  She  wanted  to  be  sure  of  her  man. 
She  was  testing  him  out,  testing  him  all  the 
time,  every  minute.  Ruth  Snyder  never  aban- 
doned the  determination  to  kill  Albert  Snyder. 
She  knew  that  Judd  Gray  never  had  any  feeling 
against  Albert  Snyder  any  more  than  the  man 
in  the  moon.  He  had  never  seen  him.  He  never  7344. 
knew  him.  What  grievance  on  earth  did  Judd 
Gray  have  against  Albert  Snyder.  He  was 
associating  with  her,  everything  in  the  world, 
there  was  no  motive,  no  possible  motive.  He 
had  nothing  to  gain.  Albert  Snyder  meant 
nothing  to  him.  He  would  not  have  known  him 
if  he  passed  him  on  the  street.  She  was  testing 
him  out.  Now,  she  said  that  afternoon  in  the 
event  that  this  were  accomplished  that  they 
could  say  that  a  colored  man  had  entered  the 
house.  Now,  see  that  suggestion.  See  how 
every  suggestion  that  emanated  from  that  brain  ' 
was  reflected  in  Judd  Gray  at  once.  Just  watch 
that  psychology,  gentlemen.  Think  of  it.  Every- 
thing that  Ruth  Snyder  suggested  was  reflected 
into  action  by  Judd  Gray.  Everything.  She 
spoke  of  a  colored  man  entering  the  house,  that 
that  would  be  a  good  alibi.  With  that  thought 
in  his  mind,  just  seeing  an  Italian  newspaper, 
brought  it  up,  and  he  says  an  Italian  would  be 
just  as  good  as  a  colored  man.  Just  as  good 
as  a  colored  man. 

And  he  picks  up  the  Italian  newspaper;  a  very 
natural  thing  to  do;  just  what  a  child  would  do 
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if  he  had  the  same  suggestion  and  thought. 
"When  she  thought  that  his  mind  was  properly 
prepared  that  afternoon  she  thought  to  herself, 
"Well,  this  is  a  good  opportunity;  I  have  got 
him  up  to  the  proper  pitch;  I  will  force  that 
through  tonight;"  and  she  said  "Come  out  to- 
night"— that  is  the  7th  day  of  March  —  "Come 
out  tonight."  And  this  poor,  blind  fool,  this 
poor  dupe,  this  poor,  broken  dupe,  walked  around 
in  Queens,  around  near  the  house,  for  two  hours. 
7847  She  said  that  she  would  leave  a  signal  light  in 
the  window;  and  he  looked,  and  looked,  and 
looked  for  that  light,  following  Ruth  Snyder; 
he  couldn't  even  follow  Gray  —  I  mean  Albert 
Snyder  —  because  he  didn't  know  him.  He 
wasn't  looking  for  Albert  Snyder  any  more  than 
he  was  looking  for  you,  gentlemen  of  the  jury. 
He  was  looking  for  a  light,  because  Ruth  Sny- 
der had  said  she  would  leave  a  light  in  the 
window. 

Finally  he  did  see  a  light,  and  finally  Ruth 
Snyder  beckoned  to  him  through  the  window, 
rapped  on  the  window,  and  up  comes  the  poor 
fool,  up  to  the  house,  obeying  the  command, 
obeying  everything  that  Ruth  Snyder  said,  and 
she  meets  him  at  the  door,  she  brings  him  in. 
What  is  the  first  thing  that  she  did  that  night 
when  she  brought  him  into  the  kitchen?  Gave 
him  a  great  big  drink  of  whiskey.  Her  first  act. 
A  bottle  all  roa-iv  for  him.  Did  she  know  her 
man?  Did  she  know  that  she  had  an  alter  ego 
that  she  was  usina;  as  a  poor  simple  human  tool? 
TVhy  did  she  give  him  that  whiskey  as  soon  as 
ho  came  in  the  house?  She  looked  him  over, 
she  saw  him  act,  he  asked  where  Albert  Snyder 
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was,  she  said  Albert  Snyder  is  not  asleep,  I  think 
she  said  he  was  down  in  the  cellar,  and  that  was 
getting  late,  and  Judd  Gray  said,  even  in  his 
maudlin,  drunken  state,  "I  can't  do  it,"  and 
she  saw  that  he  could  not  do  it,  that  he  was  too 
weak,  shaky  and  drunk  to  do  it,  that  she  could 
not  exercise  that  control,  she  could  not  trust 
herself  to  force  him  through  with  it,  and  what 
did  she  say?  All  right,  all  right,  you  better  go 
home.  He  wanted  to  leave  that  stuff  with  her, 
lie  wanted  to  get  rid  of  that  stuff  that  he  carried  7850 
around  in  the  brief  case,  the  wire,  the  chloro- 
form, the  cotton  waste.  He  wanted  to  get  rid 
of  it,  he  tried  to  give  it  to  her  and  she  said  no, 
she  would  be  afraid  to  keep  it  in  the  house,  but, 
gentlemen,  he  had  met  her  at  Henry's  on  the 
afternoon  of  the  15th  of  March  and  had  delivered 
to  her  a  sash-weight.  And  she  took  that  sash- 
weight  and  hid  it  down  cellar,  and  she  kept  it 
down  cellar  until  the  night  of  the  crime,  in  the 
tool  box  in  the  cellar. 

In  a  few  moments,  gentlemen,  I  am  going  to 
tear  aside  the  curtain  of  mystery  that  has  sur- 
rounded this  crime,  and  I  am  going  to  show 
you  a  picture  that  you  have  not  seen.  He 
went  back  to  Syracuse.  He  could  not  go  through. 
She  wrote  him  letters.  She  kept  constantly  in 
touch  with  him  until  the  19th,  when  she  said, 
"It  must  go  through." 

Now,  before  we  go  to  the  fatal  scene,  just  a 
moment,  Judd  Gray  leaves  Syracuse,  I  want 
to  speak  just  a  word  upon  that  wonderful  alibi. 

Why,  the  little  child,  the  little  child  in  school 
will  throw  a  putty  ball  at  the  teacher  and  look 
down   at  his   book  in   perfect   innocence.      There 
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is  your  alibi.  Even  animals  show  the  power  to 
construct  an  alibi.  It  is  intuitive,  it  is  instinc- 
tive, it  is  a  perfectly  natural  mechanical  thing 
to  do.  An  animal  will  cross  and  recross  a  stream 
to   throw   off   the   scent.     I   have   seen   it   done. 

Alibi!  Well,  of  all  the  alibis!  Not  attempting 
to  appear  anywhere  so  that  he  could  account 
for  his  time  but  actually  conferring  with  another 
human  being,  telling  him  to  put  a  sign  on  the 
door  and  to  muss  up  his  room;  is  that  the  way 
7853     •'<  criminal  prepares  an  alibi? 

You  never  heard  of  it  in  your  life.  He  comes 
down  on  the  train;  he  comes  to  Queens  Village. 

The  back  door  was  left  open  by  Ruth  Snyder. 
A  pack  of  cigarettes  was  on  the  kitchen  table,  as 
a  signal  to  Judd  Gray  that  all  was  well.  He 
entered  that  back  door;  he  saw  the  cigarettes 
on  the  table,  and  he  had  forgotten  whether  the 
cigarettes  were  to  mean  that  Albert  Snyder  was 
home  or  not  home,  or  whether  anything  was 
wrong  or  everything  was  right. 

So  he  waited  a  few  seconds;  he  had  forgotten 
just  what  that  signal  meant;  and  this  woman, 
that  night,  went  out  to  a  party  with  Albert 
Snyder  and  her  little  daughter,  Lorraine,  among 
friends,  to  show  to  them  and  to  show  to  the 
world  that  they  were  all  together  that  night, 
happily  enjoying  themselves,  all  the  time  know- 
ing, all  the  time  planning,  all  the  time  scheming 
to  kill  that  husband  when  he  returned  home  with 
her. 

Isn't  that  the  diabolical  mind  of  a  fiend?  That 
is  hardly  a  human  mind.  She  comes  back  from 
that  party  with  her  husband  and  Lorraine,  ap- 
parently   unconcerned,    happy   with    her    friends 
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at  the  party.  Now,  gentlemen,  now  we  are  com- 
ing to  the  real  scene  behind  the  curtains.  Judd 
Gray  got  there  about  12  o'clock  at  night.  He 
went  up  to  the  bedroom,  the  mother's  bedroom. 
Mind  you,  her  own  mother's  bedroom.  Include 
th«it  in  your  consideration,  in  your  deliberation, 
and  there  under  the  pillow  in  the  mother's  bed- 
room was  the  sash-weight,  pliers,  and  what?  A 
four-ounce  bottle  of  liquid.  I  want  you  to  re- 
member that  little  bottle,  a  four-ounce  bottle  of 
liquid  under  the  pillow,  with  the  instruments  of  7856 
death.  Outside,  not  underneath  the  pillow,  but 
nearby  on  a  dresser  was  a  quart  bottle  of  whis- 
key. If  that  was  whiskey  in  that  little  bottle, 
what  on  earth  was  the  reason  for  the  little 
bottle  of  four  ounces,  when  there  was  a  quart 
bottle  of  whiskey  on  the  dresser?  You  are  going 
to  think  of  that  when  you  get  into  your  jury 
room,  and  I  am  going  to  tell  you  why  it  was 
there.  Ruth  Snyder  thought  that  when  Judd 
Gray  went  into  her  mother's  room  he  would  take 
that  quart  bottle  of  whisky,  as  was  his  custom, 
and  he  would  drink  and  drink  and  drink,  and 
by  the  time  she  returned  with  Albert  Snyder 
and  Lorraine  Judd  Gray  would  be  pretty  well 
drunk.  She  left  it  handy  for  him.  He  could 
not  miss  it.  But  not  the  little  bottle.  She 
thought  that  when  she  came  home  and  was  ready 
for  this  deed,  this  tragedy,  that  when  they  would 
go  to  the  pillow,  and  that  he  would  be  in  such  a 
drunken  condition  that  he  would  take  that  little 
bottle  without  any  trouble.  But  instead  of  that, 
gentlemen,  he  reached  under  the  pillow  and  in- 
tuitively, a  natural  thing,  and  he  finds  the  little 
bottle.      He    never    hesitated    a    moment.      Just 
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imagine  yourselves,  gentlemen,  any  one  of  you, 
taking  a  little  bottle  under  those  circumstances 
and  drinking  its  contents  without  a  moment's 
hesitation.  If  that  does  not  disclose  the  mental 
attitude  of  Judd  Gray  as  the  abject  slave  of 
this  dominating  power,  what  in  the  name  of 
God's  world  does? 

He  drank  the  contents  of  that  little  four  ounce 
bottle,  and  it  made  him  immediately  so  dizzy 
that  he  sat  on  the  floor.  What  was  in  that 
7859  bottle?  What  was  in  that  bottle,  gentlemen! 
You  and  I  would  give  a  whole  lot  to  know,  but 
I'll  tell  you  what  I  think  was  in  that  bottle.  I 
think  that  the  immediate  drinking  of  the 
whisky  from  the  quart  bottle  counteracted  the 
poison  which  was  in  that  little  bottle. 

Mr.  Hazleton :  One  moment,  if  the  Court 
please.  I  object,  sir.  I  object  upon  the 
ground  that  the  argument  is  not  a  proper 
conclusion  to  be  drawn  from  the  evidence, 
there  being  absolutely  no  evidence  that 
there  was  any  poison  in  that  small  bottle. 
This  is  the  first  we  have  heard  of  it. 

Mr.  Millard:  I  have  a  right  to  draw  an 
inference. 

Mr.   Hazleton:     No. 

The  Court:  We  will  not  argue  it.  The 
objecton  will  be  noted  and  overruled.  Pro- 
ceed. 

Mr.  Hazleton:     Exception. 

Mr.  Millard  (Continuing):  Then  he  drinks, 
and  he  drinks,  and  he  drinks,  and  finally,  after 
that   experience   of   becoming   dizzy,    of  groping 
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around  the  floor,  then  of  drinking  whiskey,  a 
flash,  a  flash  comes  across  his  mind  of  his  awful 
predicament. 

A  flash,  and  lie  starts  downstairs;  he  starts 
to  leave  the  place.  He  has  gotten  that,  we  will 
say,  just  a  sudden  glimpse  of  the  awful  tragedy 
into  which  he  is  plunged.  He  starts  down  the 
stairs,  and  he  gets  about  three-quarters  down 
when  he  hears  an  automobile  horn,  and  just  a 
couple  of  seconds  later  he  hears  steps  on  the 
front  porch.  He  is  trapped.  The  poor  boy  78(52 
never  even  had  a  chance  right  then  to  quit  this 
scene  of  the  crime.  Just  a  few  seconds  and  he 
would  have  been  down,  out  of  the  house,  and 
gone,  but  he  heard  footsteps  right  there  in  the 
front  doorway,  and  he  runs  back  upstairs  to 
the  mother's  room.  In  comes  Ruth  Snyder  and 
Lorraine.  Albert  had  gone  out  to  the  garage. 
They  came  upstairs.  She  goes  with  Lorraine 
to  little  Lorraine's  bedroom.  She  just  steps 
in  a  moment  to  the  mother's  room  and  says, 
"Are  vou  there?"  And  he  says,  "Yes."  Then 
Albert  Snyder  comes  in  and  she  comes  up  with.  tl~ 
him,  and  he  goes  into  his  bedroom,  and  then  he 
goes  into  the  bathroom,  and  while  he  is  in  the 
bathroom,  Ruth  Snyder  comes  to  Judd  Gray, 
or  to  the  mother's  room  again  and  sees  Judd 
Gray.  And  she  kisses  him  and  she  asks  him 
whether  he  has  had  anything  to  drink,  and  he 
said,  "Yes,  aplenty."  Then  she  goes  back  to 
the  room,  to  the  bedroom,  and  she  takes  off  her 
clothes.  She  puts  on  her  nightgown  and  she 
comes  back  once  more  after  her  husband  had 
gone  to  bed,  to  see  Judd  Gray,  to  see  that  he  is 
all  right,  and  she  says  to  him,  "Why  don't  you 
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have  a  drink,"  and  he  says,  "Is  your  husband 
asleep."  And  she  says,  "I  think  he  will  be  in 
a  little  while,"  and  she  asked  him  to  have  a 
drink.  She  didn't  know  then  that  he  had  drank 
the  little  bottle.  Oh,  no.  She  goes  back  to  the 
bedroom  and  she  stays  there  watching  like  a 
tigress  for  her  husband  to  fall  into  <  si  umber. 
She  had  made  sure  at  the  party  that  he  would 
have  enough  liquor  to  enter  a  sound  sleep,  which 
she  intended  would  be  his  last.  And  she  made 
7865  sure  ^nai  her  poor  victim  at  home,  in  her  moth- 
er's room,  would  get  enough  drink  so  that  she 
could  act  through  his  hand  and  body  just  as 
though  they  were  her  own.  You  see  that  shrewd, 
cunning  planning  of  a  human  being.  Finally 
she  comes  back  to  Judd  Gray  and  she  says  "It 
must  be  now."  She  has  the  weight;  she  has 
the  chloroform,  the  wire  and  the  cotton  waste; 
and  what  did  she  do  then?  She  led  him  by  the 
hand  — •  never  fail  to  see  that  picture,  gentlemen 

—  she  led  him  by  the  hand.  Why,  even  Ruth 
Snyder,  in  her  testimony,  in  her  lying  testimony 

—  I  am  sorry  to  say  it  —  made  one  slip  in  the 
course  of  her  testimony  on  that  one  point.  With- 
out thinking,  she  said,  describing  one  of  the 
little  talks  that  they  had  had  in  the  living  room, 
that  she  led  him  to  the  room.  She  went  first,  and 
behind  her  came  the  poor  dupe  and  blind  fool. 
Now,  he  had  taken  off  his  glasses;  the  room 
was  nearly  dark;  he  could  just  see  the  outlines 
of  this  form  of  Albert  Snyder  on  the  bed;  and 
he  struck  when  she  was  ready;  and  Albert  Sny- 
der jumped  up  in  bed  asJudd  Gray  jumped 
astride  him,  and  he  fou$ig4  with  Judd  Gray. 
Judd  Gray  doesn't  remember  whether  he  struck 
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him  another  blow  or  not,  but  Albert  Snyder 
was  fighting  and  grappling  and  calling  ont,  and 
grabbed  his  necktie,  and  nearly  choked  him;  and 
then  hear  the  significant  words,  as  though  pro- 
vidence wanted  you  to  hear  every  syllable: 
"Morr^sie,  for  God's  sake  help." 

Momsie.  Albert  Snyder  was  getting  the  best 
of  this  poor  victim.  Now,  gentlemen,  I  am  going 
to  turn  your  minds  quickly  to  the  testimony  of 
Dr.  Neail.  Dr.  Neail  said  that  no  one  of  those 
blows  had  fractured  his  skull,  that  no  one  of  7868 
those  blows  would  have  itself  caused  death,  but 
that  any  one  of  those  blows  would  have  rendered 
him  unconscious.  Gentlemen,  Judd  Gray  may 
have  thought  that  he  did,  but  Judd  Gray  never 
hit  Albert  Snyder.  Judd  Gray  never  struck 
Albert  Snyder.  Do  you  remember  when  Mr. 
Wallace  asked  him  to  show  you  gentlemen 
of  the  jury  how  he  held  that  heavy  sash-weight, 
and  Judd  Gray  held  it  up  with  both  hands  like 
this  (illustrating).  Why,  a  blow  with  both 
hands,  even  if  he  was  weak,  shaky  and  drunk, 
would  have  fractured  his  skull.  He  did  not 
have  his  glasses  on,  mind  you,  the  room  was 
nearly  dark,  he  could  only  see  an  outline,  and 
he  came  down  with  that  sash-weight  which 
Ruth  Snyder  says  in  her  first  confession  she 
saw  descending.  She  did  not  see  it  strike.  Down 
came  that  sash-weight  and  up  jumped  Albert 
Snyder  and  fought  with  Judd  Gray,  and  when 
he  cried,  "Momsie,  for  God's  sake  help,"  Ruth 
Snyder  picked  up  the  sash- weight  which  Judd 
Gray  had  dropped  in  his  fear  and  fright,  and 
she  struck  Albert  Snyder  over  the  head,  and  he 
never   grappled   again.     Pie   lay   quiet,    and   you 
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will  remember  the  first  confession,  when  it  was 
vivid  in  his  mind,  Judd  Gray,  whom  Commis- 
sioner McLaughlin  said  told  a  straightforward 
story,  said  that  when  he  dropped  the  sashweight 
and  yelled  for  help,  Ruth  Snyder  belabored  her 
husband   with   the   sashweight. 

Gentlemen,  those  blows  on  the  head  of  Albert 
Snyder  which  did  not  fracture  the  skull  were 
struck  by  a  woman.  And  she  threw  the  chloro- 
form into  the  pillow.     Think  of  it.     She  threw 

jgyi      the  chloroform  into  the  pillow. 

Well<  I  will  jump  for  a  moment,  I  am  coming 
back  to  the  mother's  room  where  she  and  Judd 
Gray  went  after  the  blows  had  been  struck,  and 
after  he  lay  there  motionless,  do  you  remember 
that  they  discovered  blood  on  Judd  Gray's  shirt 
and  a  few  spots  afterward  on  his  vest.  A  few 
spots  afterward  on  his  vest.  But  that  her 
nightgown  and  her  bathrobe  were  covered  with 
blood.  Who  struck  those  blows.  What  was 
burned  up  after  that  tragedy,  the  bathrobe,  the 
nightgown  and  the  shirt,  but  not  the  vest 

7872  Then,  gentlemen,  without  tiring  you  with  too 
much  infinite  detail,  but  we  are  on  the  scene 
now;  you  want  to  see  the  whole  picture;  just 
what  took  place  behind  those  walls;  she  asked  a 
little  later  whether  Judd  thought  that  he  was 
dead,  and  he  said,  "I  don't  think  so";  and  she 
said  "He  must  be  dead  tonight  or  I  am  ruined." 
And  Judd  Gray  left  the  room.  She  had  tried 
to  get  him,  you  remember,  to  help  her  tie  the 
wire  around  Albert  Snyder's  neck,  and  he 
couldn't  do  it.  You  remember  that  clearly  gentle- 
men; he  couldn't  do  it;  and  when  he  came  back 
into   the    room   Ruth   Snyder   asked   whether   he 
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was  dead,  and  Judd  Gray  said  "He  feels  cold." 
Judd  Gray  was  so  totally  ignorant  of  the 
wire  around  the  throat  that  he  didn't  even  see 
it  there,  but,  gentlemen,  when  that  wire  was 
found  tight  around  the  throat  of  Albert  Snyder 
see  what  was  found  with  it  (indicating).  That 
wire  was  tightened  with  a  gold  lead  pencil  be- 
longing to  Judd  Gray;  and  Judd  Gray  had 
not  even  been  near  the  scene  when  the  wire  was 
tightened  around  Albert  Snyder's  throat. 

Why  was  that  pencil  of  Judd  Gray  left  in  the     7874 
wire  on  the  throat  of  Albeit  Snyder? 

Why?  What  good  was  the  alibi  of  burglary 
so  far  as  Judd  Gray  wrent  with  that  pencil  fas- 
tened in  the  wire  around  Albert  Snyder's  throat? 
I  will  tell  you  why  that  pencil  was  there.  When 
they  were  talking  in  the  Chinese  restaurant  in 
Jamaica  about  the  robbery  alibi,  that  was  to  get 
Judd  Gray's  mind  right,  to  let  him  know  that 
she  was  planning  to  shield  him  as  well  as  her- 
self. That  is  why  that  was  proposed  then.  But 
Ruth  Snyder  had  a  very  much  more  clever  plan, 
a  sure-fire  plan,  no  such  stupid  plan  as  was 
perpetrated  on  the  night  in  question.  She 
thought  that  Judd  Gray  would  drink  that  bottle, 
quart  bottle  of  whiskey,  and  gentlemen,  while 
we  are  on  it,  in  her  own  confession  I  want  to 
show  you  her  writing,  of  all  the  typewritten 
pages  which  were  signed  by  Ruth  Snyder  in  her 
own  confession,  the  only  case,  the  only  instance 
in  the  whole  confession  where  she  had  written 
in  her  own  handwriting,  in  this  confession  in 
the  District  Attorney's  office,  where  she  took  the 
trouble  to  write  it  in  herself,  I  am  going  to  have 
you  look  at  it,  "And  he  had  drank  the  greater 
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part  of  it," —  the  quart  bottle  of  whiskey,  writ- 
ten in  in  Ruth  Snyder's  own  handwriting,  the 
only  instance  of  where  she  wrote  in  that  con- 
fession. 

Gentlemen,  Ruth  Snyder  had  planned  it  only 
too  well.  Do  you  suppose  that  she  was  afraid — 
that  she  was  going  to  take  the  chance  of  leaving 
a  surviving  witness  on  her  crime  to  travel 
around  the  country.  That  mind  did  not  work 
that  way.  Not  a  chance  in  the  world.  Not  a 
7877  chance.  She  thought  that  Judd  Gray,  the  poor 
fool,  after  he  drank  the  quart  bottle  of  whisky, 
just  before  the  time  for  the  perpetration  of  this 
crime,  would  drink  from  that  little  bottle,  and 
that  by  the  time  the  blows  were  delivered  that 
the  contents  of  that  bottle  would  begin  to  do  its 
deadly  work,  and  she  had  planned  to  put  that 
pencil  in  the  wire  around  the  neck  of  Albert 
Snyder  to  point  to  Judd  Gray.  And  she  thought 
that  after  her  husband  had  been  killed,  that 
that  poison,  I  call  it  poison,  would  do  its  work, 
and  that  Judd  Gray  would  also  pass  away,  and 
there  could  be  no  slip,  nothing  wrong  in  that 
plan.  She  would  have  an  absolute  alibi.  There 
would  be  no  suspicion.  He  would  be  there,  his 
pencil  used  in  tightening,  the  sashweight  there, 
Judd  Gray  there  with  a  bottle,  and  empty  bottle 
of  poison  near  his   side. 

Mr.  Hazleton:  Now,  if  it  pleases  the 
court,  I  object  to  that  comment  and  move 
for  the  withdrawal  of  a  juror  and  for  the 
declaration  of  a  mistrial,  there  being  no 
proof  that  there  was  any  small  bottle  con- 
taining poison. 
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The  Court:  The  motion  is  denied.  The 
court  makes  the  observation  that  that  is 
only  an  argument  by  counsel  which  he  con- 
tends he  is  justified  in  making  by  his  in- 
terpretation of  the  evidence  and  the  in- 
ference which  he  wants  to  draw  from  it. 
The  jury  will  understand  that  the  argument 
of  counsel  and  inferences  drawn  by  counsel 
are  no  part  of  the  evidence. 

Mr.  Hazleton :     Exception,  sir. 

The  Court:     You  may  proceed  Mr.  Mil-     yg^(j 
lard. 

Mr.  Millard  (Continuing) :  But  he  had  drank 
the  whiskey,  an  immense  amount  of  whiskey, 
and  he  didn't  die.  He  may  have  been  dizzy  for 
a  short  time,  but  he  didn't  die.  And  she  sat  on 
the  lounge  with  him,  talking  it  over  after  the 
crime  had  been  perpetrated.  What  was  she 
thinking  then?  She  kept  him  there  till  nearly 
daybreak.  Why?  Did  she  think  that  that  bottle 
might  have  its  effect?     It  misfired. 

They  burned   these   articles.  7881 

You  have  heard  that  related,  gentlemen.  They 
went  down  to  the  furnace.  She  put  the  night- 
gown and  the  shirt  in  the  fire.  Judd  Gray  went 
down  and  threw  on  some  coal;  swept  up  the 
place;  and  put  some  ashes  around  the  sash- 
weight;  then  she  was  tied  up,  you  remember.  He 
asked  her  where  her  husband's  pistol  was;  and 
she  got  it,  and  he  broke  it  and  put  it  on  the  bed. 

You  will  remember,  gentlemen,  that  she  gave 
him  some  mercury  tablets  in  a  "Midol"  bottle. 
Remember  it?  And  some  other  poisons  to  take 
away  from  the  house  with  him;  and  at  the  same 
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time  she  told  him  that  she  had  a  capsule  of 
poison  that  would  kill  twelve  men.  Do  you 
remember  that?  Why  did  she  keep  back  that 
one   tablet? 

She  gave  him  the  poison  to  take  out  of  the 
house,  but  she  kept  that  capsule.  This  poor, 
groping,  blundering  fool  left  the  Snyder  home. 
I  say  blundering  fool  and  victim,  for  there  is 
the  living  victim  of  this  tragedy,  right  there, 
Judd  Gray,  is  the  living  victim  of  this  tragedy. 
7883  And  then  what  does  he  do?  A  shrewd,  calculat- 
ing criminal,  with  criminal  intent?  It  is  not 
in  his  make-up.  He  has  not  got  a  criminal  hair 
in  his  head  or  his  whole  make-up,  and  you  knoAv 
it.  There  is  not  a  blot  on  his  whole  character, 
not  a  stain  throughout  his  life  from  the  cradle 
to  the  present  moment.    Judd  Gray  was  all  right. 

He  is  coming  from  the  Snyder  home,  and  he 
takes  off  his  glasses  before  he  leaves  the  house. 
My,  what  a  diabolical  disguise  that  it.  He  took 
off  his  glasses.  Isn't  that  terrible  to  think  of 
taking  off  the  glasses?  What  a  shrewd,  what  a 
wonderfully  complex  plan  that  is,  taking  off  his 
glasses.  And  then  he  goes  within  a  couple  of 
blocks  of  the  house  and  talks  to  a  stranger, 
right  near  the  scene  of  the  crime,  with  a  police- 
man in  uniform  within  four  feet.  Think  of  it. 
Is  there  any  crime  in  that  man's  make-up?  You 
cannot  find  a  trace.  Think  of  it,  gentlemen, 
right  near  the  scene  of  the  crime,  stands  talking 
and  waiting  for  a  bus,  without  the  faintest  effort 
of  disguise,  his  face  clearly  in  view,  with  a 
policeman  in  uniform  standing  right  by  him 
And  then  he  goes  to  the  Grand  Central  station, 
and  instead  of  going  through  the  gates  with  the 
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crowd  unnoticed,  and  he  would  have  been  un- 
noticed, and  going  into  a  day  coach,  what  does 
he  do,  that  wonderful  criminal,  that  shrewd  mas- 
ter mind  goes  up  to  the  Pullman  ticket  office  to 
get  a  Pullman  ticket.  Did  you  ever  hear  of  a 
criminal  doing  that  in  all  the  history  of  crime. 
Never  once.  Not  even  in  fiction.  He  goes  to 
the  Pullman  ticket  window  and  buys  a  Pullman 
ticket  for  Albany,  because  they  could  not  sell 
him  one  to  Syracuse.  Knowing  that  he  would 
have  to  get  out  of  the  Pullman  car  at  Albany  788G 
and  have  his  ticket  taken  up  and  be  recognized 
by  the  Pullman  conductor.  He  knew  that  when 
he  bought  the  ticket.  And  he  does  everything 
in  God's  world  to  make  himself  conspicuous. 
You  cannot  get  around  it.  You  cannot  evade  it. 
That  is  absolutely  the  Simon  clear  fact.  And 
then  he  goes  on  to  Syracuse,  has  a  talk  with  the 
Pullman  conductor  who  recognized  him,  and 
when  he  gets  to  Syracuse  he  takes  that  little 
Pullman  ticket  and  instead  of  tearing  it  into 
minute  pieces  and  throwing  it  into  the  toilet, 
what  does  he  does  with  it,  this  arch-conspirator, 
this  distinguished  criminal,  he  throws  it  into  the 
waste  paper  basket. 

Did  you  ever  hear  of  a  criminal  doing  that? 
Well,  so  much  for  poor  Judd  Gray,  wandering 
back  after  this  dreadful  scene  had  been  per- 
petrated upon  him  more  than  Albert  Snyder. 
If  what  Ruth  Snyder  planned  had  gone  through 
that  night  she  would  have  had  nothing  to  fear, 
and  she  would  have  cashed  in  on  the  $96,000  in- 
surance and  been  on  easy  street,  with  nobody 
living  that  could  point  to  her  crime.  There  is 
the  only  motive  in  this  case.     I  defy  the  minds 
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of  men  to  find  any  motive  in  this  case  except 
a  motive  by  Ruth  Snyder. 

Why,  gentlemen,  she  was  so  intent  in  plan- 
ing-, continually,  by  this  all  absorbing,  burning, 
burning  determination  to  get  rid  of  her  husband 
that  after  she  had  gotten  these  policies  she  sat 
down  and  wrote  on  an  odd  piece  of  paper  and 
reckoned  it  out  how  much  she  would  get  with 
that  double  indemnity  clause;  and  here  it  is  in 
her  own  handwriting,  right  here,  gentlemen,  on 
7889  -ilist  an  °dd  sheet  of  a  magazine,  where  she  had 
figured  at  the  top  "Half  rate:  Death  by  acci- 
dent, double  amount";  written  by  Ruth  Snyder, 
by  herself,  alone,  in  her  own  secrecy,  never 
dreaming  that  that  would  ever  come  to  light,  her 
own  figuring  on  how  much  would  come  to  her  in 
the  event  of  death. 

Here  it  is  again.  On  just  an  odd  slip  of 
paper,  100,000.  There  it  is,  gentlemen.  You 
know  what  explains  the  100,000.  She  said  she 
thought  the  $5,000  was  double  indemnity  just  as 
the  $45,000.  That  explains  it.  She  said  so  on 
the  stand.  Now,  gentlemen,  we  come  to  motive. 
You  cannot,  as  honest  conscientious  men,  there 
is  not  a  man  among  you  that  can  find  a  motive 
for  Judd  Gray.  That  is  the  all  important  fact 
which  you  are  going  to  consider  when  you  get 
by  yourselves  tonight.  Where  is  the  motive 
for  Judd  Gray?  I  defy  the  mortal  mind  to  find 
one.  Even  Ruth  Snyder  could  not  find  one. 
"What  reason  on  earth  had  Judd  Gray  to  desire 
the  death  of  your  husband?"  She  could  not 
find  a  motive.  He  had  never  even  seen  Albert 
Snyder.  He  had  never  even  met  Albert  Snyder. 
He   had   absolutely   nothing   to   gain    by   Albert 
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Snyder's  death.  Simply  the  hlincl  following  of 
a  controlled,  operated  human  manniken.  Simply 
because  Ruth  Snyder  wished  it,  wanted  it, 
blindly,  groping,  following  her.  Absolutely  no 
motive  on  earth.  That  in  itself  would  be  enough, 
that  in  itself  would  be  enough,  gentlemen,  in 
the  year  1927  of  our  Lord,  to  set  Judd  Gray  free. 
That  in  itself,  there  is  no  motive  on  earth  for 
Judd  Gray.  Well,  I  have  said,  and  I  have 
tried  to  conscientiously  impress  upon  your  minds 
the  picture  of  the  utter  domination  and  control  7892 
of  this  poor  victim  of  Ruth  Snyder. 

Now,  I  am  going  to  prove  it  to  the  satisfac- 
tion of  your  intelligent  minds.  You  remember 
in  May,  1926,  this  poor  man  took  two  sleeping 
powders  from  Ruth  Snyder.  She  requested  him 
to  take  them  to  find  out  what  effect  they  would 
have.  And  without  a  protest,  without  a  single 
moment's  or  second's  hesitation  he  took  those 
two  powders,  not  knowing  what  they  contained. 
Just  imagine  any  one  of  you  taking  two  powders, 
unknown  powders,  at  the  request  of  a  woman 
who  time  and  time  again  had  expressed  a  desire 
to  kill  her  husband.  Imagine  any  one  of  you 
men  taking  those  two  powders  without  knowing 
a  thing  about  it,  not  knowing  but  what  you  were 
going  to  your  death.  If  that  is  not  absolute 
mental  domination,  what  on  earth  in  English 
phraseology  is  meant  by  the  expression.  That 
is    absolute    domination. 

Proof  No.  2.  When  he  came  to  the  Snyder 
home  that  night  he  drank  the  contents  of  a  four 
ounce  bottle  under  the  pillow,  not  knowing  but 
what  it  might  be  poison,  without  a  second's 
hesitation,    without    any    examination    whatever, 
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lie  drank  the  contents  of  that  bottle,  and  was  so 
dizzy  he  sat  on  the  floor.  Now,  imagine  your- 
selves drinking  the  contents  of  a  little  bottle, 
four  ounce  bottle,  when  there  was  a  big  quart 
bottle  of  whisky  on  the  dresser  right  by.  Would 
not  you  have  naturally   been   suspicious   of   it. 

And  yet  he  drank  it  without  a  second's  hesita- 
tion,  showing  his  mental   condition   at  the  time. 

Point  number  three:  When  he  left  the  moth- 
er's room  behind  Ruth  Snyder  on  the  night  of 

7895  *ne  mm'der,  with  the  sashweight  in  his  hand,  and 
she  had  the  chloroform  and  the  wire  and  the 
cotton  waste,  she  led  him  by  the  hand.     Why? 

Point  number  four:  When  he  sat  astride  of 
Albert  Snyder  and  Albert  Snyder  was  choking 
him  by  pulling  his  collar  and  necktie  and  the 
thought  of  the  only  dominating  power  that  he 
could  appeal  to  came  flashing  to  his  mind,  he 
said  "Mommsie,  for  God's  sake  help  me."  That 
is   point   number    four. 

And  point  number  five  is  the  greatest  point 
of   all;   The   absence,    the   utter   absence   of   any 

7896  motive  on  earth  for  killing  Albert  Snyder.  There 
is  your  complete  case  of  mental  domination  of 
that  poor  human  victim,  who  had  never  done 
anybody  a  wrong  throughout  his  entire  life  from 
the  cradle  to  the  present  hour. 

Haddon  Gray;  God  grant  that  any  of  us  and 
all  of  us  may  have  friends  like  Haddon  Gray. 
I  felt  like  jumping  out  of  my  seat  and  grabbing 
that  man  by  the  hand.  Such  a  stalwart,  noble, 
lovely  friend  as  Haddon  Gray.  He  could  not 
conceive  of  Judd,  whom  he  had  known  all  his 
life,  ever  having  the  faintest  connection  with  the 
atmosphere,  it  was  so  absolutely  foreign  to  his 
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mind,  that  he  could  not  even  conceive  of  it.  And 
his  mother  could  not  conceive  of  it,  or  anybody 
that  ever  knew  Judd  Gray  could  not  conceive  of 
it,  because  he  was  living  for  the  time  being  in 
an  absolutely  different  world,  another  atmos- 
phere entirely.  He  was  not  Judd  Gray.  "When 
he  was  on  the  witness  stand  the  other  day,  "Why 
did  you  do  it," — "I  would  like  to  know  that 
myself." 

Well,  gentlemen,  let  those  who  cannot  com- 
prehend, who  cannot  understand  the  pitfalls  and  78D8 
snares  of  human  life,  who  from  their  self-erected 
pedestals  of  pious  intolerance  and  scorn,  cast 
the  stones  of  contempt  and  hatred  at  the  poor 
victim  of  tragic  misfortune.  Let  them  cast  the 
stones,  but  you  and  I,  my  brothers,  will  go 
down  into  the  mire  and  morass  to  rescue  a  hu- 
man soul  who  has  fallen  the  prey  of  a  cruel, 
calculating,  cunning,  serpent  of  a  human  being. 
Who  by  her  flame,  passion,  has  become  a  demon 
in   disguise.     We  will   rescue  that  poor   human 

being"'  78<>9 

Gentlemen,  the  District  Attorney  may  con- 
ceive it  to  be  his  duty  in  addressing  you  to  ask 
for  a  more  severe  or  harsh  judgment,  but  you 
will  know  how  to  distinguish  and  you  will  know 
how  to  righteously  judge,  for  there  is  a  law 
that  is  higher  than  any  human  law.  A  law  that 
transcends  all  man  made  law,  and  that  is  the 
law  of  conscience.  That  still  small  voice  must 
dictate  our  every  action,  else  we  may  never  rest. 
We  must  be  able  to  go  home  to  our  loved  ones 
and  look  them  in  the  face  with  the  smile  of  a  con- 
tented conscience. 
Gentlemen,   I  have  been  a   public   prosecutor. 
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I  know  what  it  is  to  prosecute  offenders  against 
the  law  of  the  land,  and  fully  conscious  of  my 
responsibility  I  solemnly  and  sincerely  say  to 
you  members  of  this  jury  that  the  ends  of  jus- 
tice would  be  fully  met,  the  laws  of  the  State 
would  be  fully  vindicated,  and  you  would  never 
have  the  pangs  of  regret  or  the  reproach  of  con- 
science if  you  found  this  poor  victim,  this  poor 
human  victim  guilty  of  manslaughter.  That  is 
the  extreme  culpability  of  that  defendant  in 
7<J01  this  case.  Absolutely  as  a  man  I  tell  you  that 
I  would  to  God  that  you  could  find  it  in  your 
conscience  knowing  all  the  facts,  to  set  him  free 
and  tell  him  to  go  home  to  his  mother,  because 
he  fell  a  victim  and  a  prey  to  this  atrocious 
woman. 

But  I  do  really  appreciate  and  readily  under- 
stand how  some  of  you  may  feel,  that  a  certain 
measure  of  culpability  or  blame  may  rest  upon 
the  shoulders  of  that  poor  man  because  he 
allowed  himself  to  become  the  prey  of  this  wo- 
man. Yet,  I  think  that  God's  will  would  be 
done  if  he  were  actually  free. 

There  is  another  soul,  gentlemen,  of  greater 
knowledge,  of  greater  love  than  you  and  I  can 
ever  possess.  There  is  another  soul  who  sees 
more  clearly  than  you  or  I  can  ever  see  how 
utterly  impossible  it  is  to  reconcile  any  part 
of  this  act  with  the  previous  life  of  Judd  Gray 
from  the  time  his  mother  held  him  in  her  arms 
and  breathed  her  benediction  of  a  noble  spirit 
into   his   soul. 

Gentlemen,  that  sweet,  lovely  mother  will  be 
watching  and  waiting  for  you.  May  God  help 
you  all,  and  guide  you  to  view  clearly  the  whole 
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scene,  to  deliberate  conscientiously  and  to  treat 
and  view  Judd  Gray  with  a   Godlike  spirit. 

I  beseech  of  you  with  all  the  sincerity  of  my 
soul  to  deal  with  that  poor  victim  tenderly,  for 
he  is  not  to  blame. 

The  Court:     Mr.  Wallace,  you  may  ad- 
dress the  jury. 

Mr.  Wallace's  Summation. 

Mr.  Wallace:  May  it  please  the  Court  and  /9^4 
gentlemen  of  the  jury:  Lest  in  the  enthusiasm 
which  we  sometimes  have  for  the  causes  which 
we  represent,  I  do  not  care  to  pass  over  a  thought 
which  has  been  with  me  since  the  commencement 
of  this  trial  and  remains  with  me  now,  and  in 
referring  to  it  I  am,  quite  sure  I  bespeak  the  sen- 
timent of  the  District  Attorney  and  counsel  for 
the  co-defendant,  and  that  is  that  we  have  all 
realized  and  I  on  behalf  of  Judge  Hazelton  and 
myself,  and  for  the  others  I  feel,  should  pay  tri- 
bute to  this  wise  and  learned  Judge  whose  guid- 
ance of  this  very  difficult  trial  has  made  us  all 
feel  that  after  all  there  is  some  truth  in  the  fact 
that  in  the  true  administration  of  the  law  we  find 
the  firmest  foundation  of  American  institutions 
and  government,  and  that  with  the  presence  of 
such  as  he  upon  the  bench,  we  can  always  rest 
assured  that  dignity  thereupon  is  not  a  myth  but 
a  reality. 

Life  is  an  ever-changing  panorama.  Sights 
and  scenes  of  yesterday  are  quickly  passing  and 
the  pictures  of  tomorrow  will  be  new. 

Life  comes  freighted  with  grave  responsibili- 
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ties  and  how  to  meet  them  is  the  daily  serious 
problem  of  each  and  all,  and  so  we  in  life  play 
many  parts.  In  a  few  short  hours  or  perhaps  two 
all  that  we  can  say  in  behalf  of  our  clients  will 
have  been  said.  Then  the  District  Attorney  will 
do  his  duty  by  the  Commonwealth,  and  then  the 
court  wiU  charge.  And  in  the  vernacular  of  the 
day  it  will  then  be  up  to  you.  And  if  in  the  trial 
of  a  case  we  seem  sometimes  to  have  overlooked 
this  or  that,  that  is  not  always  to  be  charged  to 
7907  the  defendant,  but  should  be  charged  sometimes 
to  the  defendant's  lawyer. 

Now,  I  am  going  to  remark  at  the  outset  in  no 
uncertain  terms,  that  you  gentlemen  might  now 
understand,  that  this  is  a  case  of  Henry  Judd 
Gray  and  the  People  of  the  State  of  New  York 
against  Ruth  Snyder,  and  nothing  else.  She  is 
sandwiched  in  between  two  prosecutors,  and  you 
know  it,  and  the  District  Attorney  need  only 
sit  idly  by  and  watch  the  condemnation  of  this 
woman  by  this  co-defendant,  and  at  the  outset 
1  take  a  few  of  the  remarks  that  Mr.  Millard 
said  in  conclusion,  that  he  too  had  been  a  public 
prosecutor.  So  have  I,  for  many  years  in  this 
county,  and  for  26  years  of  a  somewhat  active  life 
in  the  criminal  legal  field,  I  have  endeavored  to 
do  for  the  Commonwealth  and  the  individual  my 
duty  as  best  I  saw  it. 

And  I  thank  God  that  that  experience  is  a 
matter  known  to  perhaps  a  great  many  of  you 
here,  or  some  of  you,  just  because  of  hearsay, 
if  nothing  else,  because  then  you  know  I  will 
have  a  right  to  call  upon  that  experience  and  say, 
if  this  should  be  my  morituri  te  salutamus  in 
criminal  legal  fields,  that  there  is  the  most  des- 
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pijtable  man  that  has  ever  walked  God's  foot- 
stool as  far  as  I  have  know  men  and  as  far  as 
the  pages  of  history  recall. 

Here  is  a  man  who  comes  before  you,  and 
whether  he  was  the  instigator  or  not,  he  fooled 
you. 

When  we  get  up  here  and  tell  you  what  we 
seek  to  prove  we  have  no  business  to  fool  you, 
and  that  is  what  has  been  in  this  case  of  Gray, 
an  absolute  attempt  to  fool  you  from  beginning 
to  the  end,  and  I  will  demonstrate  it.  7910 

The  purpose  of  opening  any  trial  is  to  calmly 
show  you  what  evidence  you  intend  to  assemble, 
and,  therefore,  guide  if  possible  the  jurymen 
along  the  avenues  of  the  evidence,  to  the  end 
that  their  minds  will  run  in  sequence  and  chron- 
oligically  until  the  last  evidence  has  dropped 
from  the  witness  who  may  utter  it. 

Now,  the  salient  features  of  that  opening  be- 
come apparent,  and  I  am  obliged  to  take  this 
case  in  this  position  because  in  these  many  years 
I  have  yet  to  be  placed  in  a  position  like  this. 
I  have  never  known  what  it  was  to  be  in  a 
joint  trial,  where  the  defendants'  cases  or  de- 
fenses were  diametrically  opposed,  and  though 
it  is  in  no  way  the  fault  of  the  Court,  because 
he  administers  the  law,  I  say  that  nothing  can 
convince  me  that  that  woman  has  not  been  put 
in  one  of  the  most  unfair  positions  possible  be- 
fore an  American  court  of  justice.  This  miser- 
able filth  of  the  earth  is  allowed  to  sit  here,  and 
before  he  makes  his  squealing  appeal  for  mercy 
to  you,  not  a  defense,  an  appeal  to  mercy,  and 
it  has  rung  from  the  minute  he  took  and  defamed 
that  woman  to  the  last  note  of  his  counsel's  voice 
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died  away,  not  once  a  defense  —  a  plea  for 
mercy.  Very  well  then,  we  will  accept  that, 
and  tell  you  how  first  he  attempted  to  fool  you, 
and  when  his  defense  became  so  rotten  and  so 
weak  it  could  not  stand  the  searchlight  of  truth, 
he  abandoned  and  told  the  truth,  and  of  course 
in  endeavoring  to  shake  him  on  the  truth,  which 
was  complicity  in  the  crime  itself,  it  is  like  a 
prosecuting  attorney  who  is  cross-examining 
the  defendant  to  prove  his  guilt,  when  the  de- 
70,] 3  fendant  rises  and  says,  "What  is  it  all  about? 
I  said  I  did  it.  Why  cross-examine  me?  Do  you 
want  me  to  say  I  did  not."  That  is  the  exact 
situation   of   this   trial. 

Now,  let  us  hear  what  my  friend  here  proved 
of  the  tear-stained  drama  that  shall  bring  tears 
to  your  eyes,  the  subserviance  of  man's  will  to 
woman,  of  these  unnatural  rotten  referred  to 
abnormal  relations,  concerning  which  upon  those 
pages  is  not  one  piece  of  parchment  spoken  of 
by  the  word,  and  with  the  hope  that  something 
might  be  brought  here  and  told  what  might  for- 
'^  ever  again  besmirch  her,  besides  all  that  he  had 
to    say. 

Now,  I  will  divide  his  defense  into  four  parts, 
or  what  we  thought  he  would  offer  as  a  defense, 
and  let  us  see  what  was  offered  and  see  if  I  am 
fair  in  proving  to  you  how  it  has  been  aban- 
doned. First  he  says  in  his  opening,  and  then 
he  tells  you  what  he  is  going  to  do.  As  to  the 
confession  or  statement  made  by  the  defendant 
Gray,  and  we  will  prove  to  you  gentlemen  of 
the  jury  that  this  statement  obtained  from  Gray 
was  not  voluntary,  but  it  was  involuntary,  ob- 
tained by  duress,  by  compulsion,  by  threat  and 
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by  force.  Where  has  that  gone  when  he  takes 
the  stand  and  voluntarily  tells  you  it  is  true. 
Forgot  all  the  duress,  forgot  all  the  force.  Be- 
cause then  he  was  going  to  fight.  Then  he  was 
going  to  perjure.  When  he  opened  this  thing 
he  was  going  to  fight,  he  was  going  to  perjure 
himself,  but  it  did  not  go  through.  And  he 
dropped  that  and  said  I  will  plead  for  mercy, 
that  is  what  his  defense  is,  a  confession  and  a 
plea  for  mercy.  Nothing  else.  Now,  the  next 
thing  he  says,  counsel  for  the  defendant  Gray  7916 
will  present  to  you  the  most  tragic  story  that 
has  ever  gripped  human  hearts,  a  story  of  the 
human  triangle,  of  illicit  love,  of  unnatural  re- 
lations that  it  has  ever  felt  to  man  to  submit 
in  a   court  of  justice. 

Gentlemen,  you  are  from  the  daily  walks  of 
business  life  to  look  into  every  one  of  these 
details. 

Human  lives  are  at  stake. 

We  are  not  pleading  here  for  mercy  or  pity, 
but  we  are  pleading  that  you  take  the  common- 
sense  rules  of  your  business  life  and  apply  it 
here,  and  from  the  field  of  the  evidence  try  and 
endeavor  to  pluck  out  the  flowers  of  truth  and 
discard  the  weeds  of  falsehood.  That  is  all  we 
ask.  Where  is  that?  And  then  two  portions  of 
your   defense  is   gone. 

Do  you  not  think  it  is  rather  unfair  for  people 
here  to  fill  your  minds  with  something  that  is 
not  material,  and  I  will  have  something  to  say 
about  laying  aside  opinions  when  I  get  through 
at  the  end,  and  I  hope  I  do  not  forget  it,  per- 
haps it  will  show  you  how  careful  the  court  was 
to  tell  you  to  lay  aside   opinion. 
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Now,  then,  you  are  supposed  to  believe  that  a 
man  is  sincere  when  he  talks  to  you  along  those 
lines,  and  he  is  going  to  attempt  to  prove  it. 
He  says  that  he  will  go  through  all  this  rotten 
mass  of  detail,  but  one  question  would  have 
overcome  it  all.  One  blanket  question  would 
have  brought  all  that  filth  to  your  minds.  No, 
but  for  detail,  for  six  straight  hours  and  a  half, 
it  all  could  be  answered  in  one  breath. 

But  not  once  is  there  any  attempt  to  prove 
yqiq  that  which  they  never  could  have  proven  — 
unnatural  or  abnormal  relations;  and  I  don't 
want  to  stain  my  tongue  with  the  mention  of 
what  undoubtedly  you  know  to  which  they  re- 
ferred; but  as  long  as  it  didn't  come  out,  why 
not  pass  it  on!  That  was  the  second  portion 
of  the  imaginary  defense,  or  a  part  of  it.  Now 
we  come  to  this:  There  will  be  presented  to 
you  evidence  that  the  defendant  was  not  and 
could  not  have  been  of  rational  mind  at  the 
time  that  this  alleged  crime  is  alleged  to  have 
been  committed;  that  he  was  hopelessly  intoxi- 
cated; that  the  mind  of  the  defendant  never- 
conceived,  never  realized  and  never  compre- 
hended  what   his   hands   were   doing. 

Well,  gentlemen,  I  have  seen  men  under  the 
influence  of  liquor,  and  I  believe  that  you  have, 
but  when  they  tell  you  about  this  human  ana- 
conda, as  far  as  taking  care  of  the  moist  goods 
of  the  earth  are  concerned,  a  quart  of  whiskey 
will  not  have  any  more  effect  on  him  on  a  night 
like  that  than  the  effects  of  storming  Gibraltar 
with  a  pop  gun. 

Here  is  a  man  who  has  had  the  audacity  to 
tell  you  after  he  got  the  chance  of  seven  hours 
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in  length  and  longer,  every  living  detail  of  that; 
and  do  not  forget  that  away  went  the  third  por- 
tion of  that  defense  when  I  asked  him  one  ques- 
tion: "Did  you  drink  to  steel  your  nerves?" 
He  did.  That  was  not  a  voluntary  intoxication. 
On  the  contrary,  involuntary  intoxication  is  that 
where^a  barroom  something  you  drink  and  which 
you  drink  involuntarily  and  you  get  drunk, 
not  starting  out  with  the  intention  of  doing  so ; 
so  the  law  refers  to  it  as  a  matter  of  degree, 
running  to  the  question  of  intent.  7922 

But  his  deliberation  began  with  the  whiskey, 
not  as  a  result  of  it.  He  premeditated  that  mur- 
der, and  the  whiskey  became  plus  1  for  his  pre- 
meditation. Do  not  forget  that,  and  away  goes 
that  castle  in  Spain. 

I  will  say  that  is  five,  because  they  jump 
around  a  bit  here,  and  in  the  end,  the  last  is 
again,  "We  are  going  to  show  you  that  all  man- 
hood was  gone  —  became  inveigled  and  was 
drawn  into  this  hopeless  chasm  when  reason  was 
gone,  when  mind  was  gone,  when  manhood  was 
gone,  and  when  his  mind  was  absolutely  weak- 
ened by  lust  and  by  passion  and  by  abnormal 
relations."  Where  is  there  any  abnormal  re- 
lations? And  according  to  his  story  when  he 
met  her  I  believe,  that  in  the  pages  of  history 
and  perhaps  in  our  daily  newspapers  we  have 
heard  of  men  almost  as  amorous  as  Mr.  Gray 
and  I  have  not  heard  of  any  of  them  talking 
about  their  minds  being  sapped.  In  fact,  some 
stand  up  pretty  well,  in  the  business  world,  if 
we  can  believe  the  newspaper  reports. 

The  last  thing  is  this,  "The  defendant  will 
present  the  most  heart-rending,  the  most  woeful 


7923 


2642 
Me.  Wallace's  Summation 


7924 


and  the  most  tearstained  drama  of  human  help- 
lessness, human  dominion  and  human  foolish- 
ness." The  story  is  about  to  be  told.  Let  us 
spend  a  few  seconds  on  the  last  one.  There  has 
not  been  a  scintilla  of  evidence  brought  before 
you  to  uphold  any  one  of  those  five  contentions, 
except  this  question  of  dominion  and  I  hope  you 
will  understand  the  word.  I  used  it  at  the  out- 
set because  of  the  fact  I  thought  it  would  bring 
home  to  your  minds,  because  I  heard  them  say 

7925  so  mucn  aDOUt  dominion.  Now,  as  I  understand 
the  dominion  of  the  will  power  is  that  where 
somebody  is  under  the  spell  of  someone  of  super- 
ior mind,  so  that  it  does  not  think  for  itself,  and 
he  says  the  alter  ego,  thinks  for  you.  Very 
well,  let  us  see  how  much  of  that  went  on. 

He  meets  her  under  these  conditions.  He 
meets  her  when  he  had  not  a  reason  on  earth 
for  doing  what  he  did.  He  was  the  superior  in 
education.  He  was  better  equipped  by  forbear- 
age.  He  had  a  home  of  luxury  as  compared 
with  hers.    He  had  a  better  education,  as  I  have 

^926  stated,  and  they  meet  in  this  restaurant  so 
equipped.  She  with  strained  relations,  which 
she  admits,  and  he  with  a  lovely  home  and  a 
family.  Now,  then,  do  they  meet  to  combat 
equally  or  not?  They  do  not.  Here  is  a  man 
of  the  world,  whose  business  was  influence.  That 
was  his  business  to  talk  women  into  things.  That 
is  why  he  always  dealt  with  the  intimate  things 
of  women's  affairs,  and  that  is  why  he  was  sent 
out  as  a  good  salesman  to  talk  them  into  things. 
When  he  got  talking  to  Mrs.  Snyder  he  was  only 
putting  into  personal  effect  those  things  he  did 
in   his   daily   business.     It  was   the   influence   of 


2643 
Mr.  Wallace's  Summation 


7927 


salesmanship.  He  had  all  that  to  combat  her, 
with  her  home,  with  strained  relations,  and  when 
I  asked  him  didn't  he  think  it  was  a  shame  to 
do  it  he  said  yes  he  did. 

Now,  he  informs  you  from  this  minute  on  that 
a  woman  not  as  well  equipped  as  he  was  in 
education,  and  with  something  on  her  mind  when 
he  had  not  anything,  she  going  nowhere  at  all, 
because  it  has  not  been  proven,  and  he  on  the 
other  hand  having  the  companionship  of  men 
and  the  pleasures  of  travel,  or  whatever  it  might  799^ 
be  called,  they  met  so  equipped,  and  right  away 
a  friendship  is  begun  and  right  away  he  gets 
her  over  into  his  office  and  they  drink,  and  he 
discovers  he  ought  to  put  a  corset  on  her  and 
he  knows  where  to  get  the  cold  cream  to  fix  up 
the  sunburn  on  her  bare  shoulders.  Oh,  she 
dominated  him,  didn't  she,  from  that  time  on. 
From  that  time  on  he  wanted  to  make  her  the 
adulteress  that  she  was.  From  that  time  on  she 
was  one  of  the  many  he  had  known  in  his  career, 
and  from  that  time  on  his  gloating  eyes  of  pas- 
sion determined  upon  her,  and  he  knew  from 
the  stories  she  told  him  he  was  working  on  fer- 
tile ground,  and  he  had  gone  into  the  sanctuary 
of  the  home  where  there  was  a  willing  victim 
almost.     Such   for  that   dominion. 

And  time  passes  on  and  they  become  intimate, 
and  it  becomes  only  a  question  of  when  to  ar- 
range these  appointments.  That  is  about  all. 
There  is  no  more  seeking  one  or  the  other. .  One 
calls  up  and  the  other  calls  up,  and  so  it  goes 
on.  Now  we  get  to  where  he  says  the  dominion 
then  got  to  its  apex.  I  think  he  has  got  these 
things    scheduled    out    exactly    like    a    baseball 
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sheet.  He  went  a  little  there  and  here,  but  he 
reached  its  apex  in  May,  1926.  Now,  I  have 
always  understood  that  anything  in  science  or 
otherwise  that  when  it  begins  to  reach  its  apex, 
it  comes  to  a  decline.  In  other  words,  you 
cannot  stand  forever  at  the  point.  So  the  next 
tbing  we  hear  that  as  one  writer  puts  it,  he  be- 
came the  guinea  pig  of  experimentation.  He  de- 
cided to  try  a  sleeping  powder  on  himself.  Well, 
let  me  inform  you,  and  I  am  quoting  the  min- 

7931  n*es  riffbt,  and  I  know  it,  that  when  he  took  that 
sleeping  powder  he  said  she  brought  over  two 
bottles  of  rye  and  two  phials.  He  said  I  drank 
the  rye,  and  he  does  not  say  how  much  quantity. 
And  look  up  your  minutes  and  see  if  I  am  not 
correct  or  not.  He  drank  the  rye,  and  it  is 
silence  after  that.  Well,  I  wouldn't  wonder  if 
a  fellow  dallied  with  a  sleeping  powder  an  1 
swallowed  two  quarts  of  rye  whisky  that  he 
would  not  know  much  until  8.30  in  the  morning. 
That  is  the  evidence,  and  yet  this  man  who  vol- 
untarily  chose   to   make   a    swine   of   himself   as 

/93~  far  ag  ]iqUor  jg  concerned,  claims  and  lays  it  to 
what,  to  this  woman's  dominion. 

And  then  comes  the  time  right  after  that  when 
he  arranges  his  himself,  he  calls  up  and  says, 
wouldn't  you  like  to  take  a  trip  with  me  for 
two  weeks.  She  does  not  call  up.  He  said  do  you 
not  want  to  take  a  trip  out  of  town  for  your 
nerves.  He  was  straightening  her  nerves  him- 
self. Well,  they  go.  And  I  think  his  friend 
Haddon  Gray  met  them  on  the  trip  somewhere 
at  that.  And  the  result  was  that  they  go  along 
on  this  trip,  and  they  have  the  honeymoon,  he 
inviting  her  to  do  it  to  steady  her  nerves.    They 
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come  back  and  I  think  at  the  conclusion  of  it 
he  takes  the  tube  to  the  lovely  wife  and  family 
in  East  Orange,  and  she  takes  the  Penn.  or 
whatever  it  is,  to  the  home  strained  relations 
out  in  Queens  Village. 

Now,  you  have  got  to  look  into  this.  You  can- 
not have  prejudice  here.  You  have  to  look  into 
these  straws  which  tell  which  way  the  winls 
blow  and  see  if  you  cannot  reach  a  fair  verdict 
here,  and  if  you  do,  we  will  be  amply  satisfied, 
and  we  want  it  by  no  flights  of  rhetoric  or  at-  7934 
tempted  flights  or  rhetoric,  but  we  do  want  to 
impress  upon  you,  in  the  end  I  am  going  to  ask 
you,  that  you  have  to  put  the  stamp  of  courage 
upon  a  man  who  seeks  by  his  testimony  to  tell 
you  that  he  does  not  know  what  he  is  going  to 
gain  in  material  affairs,  and  when  asked  his 
motive,  the  last  word  was,  "I  don't  know." 

They  have  maintained  —  their  defense  has 
been  that  dominion  of  this  woman  over  him,  that 
magnetism  of  this  woman  over  him ;  that  hyp- 
notic influence  of  this  woman  over  him;  that 
they  were  the  underlying  causes  that  sent  him 
to  the  commission  of  this  nefarious  act;  but  his 
last  answer  to  me  was  —  I  said  "What  caused 
you  to  do  this?"  "I  don't  know."  He  didn't 
say  "her  dominion,"  he  didn't  say  "magne- 
tism."    "I  don't  know." 

Well,  hereafter  when  one  should  desire  to  slay 
in  this  County  let  it  be  mixed  up  with  some  fe- 
male, and  then  say  "it  was  her  dominion  over 
me;  so  I  killed  him;  I  had  no  material  object, 
and  why  I  killed  him,  I  don't  know."  Then  put 
the  red  badge  of  coura.se  upon  him  and  hide 
him  behind  the  skirts  and  go  out  free. 
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That  is  exactly  the  plea  that  is  made  for  this 
man  here   today. 

Who  is  the  siniser  one?  What  was  done?  And 
so,  in  order  to  bring  you  back  to  calm  reason- 
ing, I  will  endeavor  to  answer  some  of  the 
things  that  I  recall  that  counsel  for  Gra5r  has 
said  in  speaking  to  you.  Now,  then,  he  tells 
you  a  story  of  what  he  believes  happened,  while 
you  have  the  testimony  of  Gray  as  to  what  did 
happen.  You  are  supposed  to  be  up  in  this  place 
7937  a*  Queens  Village.  You  are  in  there  now,  and 
you  reach  under  the  pillow,  and  you  find  a  four 
ounce  bottle,  and  there  is  a  quart  bottle  on  the 
dresser.  Now,  then,  from  what  I  could  glean  — 
and,  frankly,  I  am  very  much  in  the  air  as  to 
what  counsel  did  mean  —  that  when  he  drank 
this  four  ounce  bottle,  as  I  understood  it,  "We 
are  going  to  have  a  dizzy,  floundering,  blunder- 
ing time."  In  other  words,  there  was  in- 
nuendo about  poison.  I  don't  know  yet  what 
it  was  all  about,  but  we  are  informed  that  for 
some  hidden  reason  —  I  don't  know  what,  I  say 
again  —  when  he  took  this  four  ounce  bottle 
he  was  to  become  dizzy  and  he  didn't  know  just 
what  he  was  doing.  In  other  words,  she  was 
planning  to  give  him  something  that  would  pre- 
vent her  accessory,  or  the  one  who  assisted  her, 
from   carrying  out   the   design. 

That  is  exactly  how  the  situation  stands,  and 
you  cannot  change  it;  that  she  was  about  to 
weaken  the  one  whose  efforts  she  depended  upon 
in  order  to  slay  the  sleeping  Snyder. 

Well,  in  any  event,  he  tells  us  after  that  all 
the  things  he  did,  this  drunken  man,  and  that 
ends   that.     Then   we   rush   into   the   letters,   of 
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these  flaming,  love  letters;  these  letters,  where- 
in woman  gains  dominion  over  man;  and  out 
of  all  this  correspondence  that  has  been  referred 
to  here,  out  of  all  these  letters,  which  means 
so  much,  was  there  any  mention  by  innuendo 
or  by  a  code  that  he  refers  to  in  his  confession 
—  and  which  you  know  is  a  creature  of  myth  — 
not  one  letter  did  he  keep;  and  the  only  letters 
that  he  has  are  those  where  she  breathes  how 
much  she  loves  him;  and  when  the  counsel  in- 
tended to  insinuate  something  about  the  phrase  7940 
"Lit  up,  and  I  could  quench  this  flame" — -  yes, 
undoubtedly  the  flame  of  passion  and  lust;  but  he 
is  the  one  that  sang  it;  he  is  not  coming  here 
and  saying  "Of  such  is  the  lust  and  passion  for 
you  that  at  your  bidding  I  will  go  down  to  sweet 
hell."  Oh,  no.  She  writes  to  him, t the  dominat- 
ing one.  Never.  It  is  the  one  who  has  suc- 
cumbed to  the  will  power  of  the  paramour  that 
does  that;  and  he  could  make  her  do  anything 
he  wanted  her  to;  and  if  you  want  to  know 
who  the  arch  schemer  was  long  before  "get- 
ting rid  of"  was  spoken  of,  the  straws  recall 
which  way  the  winds  blow;  and  you  must  look 
into  the  little  things,  which  make  large  things 
at  last  —  recall  that  the  Kingston  trip,  or  com- 
ing into  Kingston,  she  deceiving  her  people, 
he  deceiving  his,  with  his  plan ;  and  at  Kingston 
who  thinks  of  her  home?  You  didn't  hear  very 
much  of  him  sending  anything  to  his  home,  did 
you?  And  the  result  was  that  it  occurs  to  her 
that  she  must  write  home  or  'phone  them,  or  do 
something;  and  she  starts  to  do  it;  and  what  does 
he  say? 

Oh,  this  man  under  dominion.     "No,  no,  don't 
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do  it  here,  because,  for  our  plans  to  gibe,  in  or- 
der to  make  them  believe  you,  you  would  be  fur- 
ther on  your  way  to  Canada  now  than  you  would 
in  Kingston."  Oh,  this  intoxicated  man;  oh, 
this  man  under  dominion.  Who  was  telling  her 
what  to  do?  Wasn't  it  he!  Did  she  tell  him 
to  do  anything1?  You  are  now  coming  up  to  the 
honeymoon  trip  and  along  they  go.  You  know 
the  first  thing,  gentlemen  of  the  jury — you  know 
it  is  as  old  as  the  eastern  hills,  that  when  a  man 
succumbs  to  the  whims  of  a  woman  that  the  first 
thing  that  is  neglected  is  his  family  and  his 
business. 

And  I  went  back.  He  had  prepared  for  that. 
You  know  he  changed  his  whole  defense  after 
he  decided  to  throw  himself  into  your  lap  and 
drag  this  woman  with  him.  "Give  me  a  little 
mercy,  or  do  something." 

So  the  result  is  what  happened.  This  man  be- 
fore he  changed  his  confession  by  coming  here 
and  telling  you  many  things  in  it  he  said  are 
not  true,  and  he  wound  up  by  saying  it  is  all 
/944  practically  true.  He,  under  her  dominion.  In 
answer  to  my  question  said  that  in  1924  his 
earnings   were    about   $5500   to    $6,000,    that    in 

1925  they   were   practically    the    same,    that    in 

1926  they  were  the  same,  and  constantly  he  gave 
his  wife  as  much  as  he  said,  $3500.  However, 
he  did  the  things  he  did  on  $2,000  a  year  is  be- 
yond my  ability  as  a  mathematician  to  in  any 
way  compute. 

So,  what  do  we  find?  Had  he  neglected  his 
family?  Oh,  no.  She  did  not  have  dominion 
over  him  enough  for  that.  Did  he  neglect  his 
business?    No.  She  didn't  have  dominion  enough 
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over  him  for  that.  You  cannot  show  me  one  of 
the  things  that  come  to  you  as  men  chosen  to 
he  sole  judges  of  the  facts  because  it  is  from 
your  business  experience  and  things  you  hear 
and  read  in  the  ordinary  avenues  of  life  as  you 
pass  through  this  world,  not  one  of  them  ever 
heard  in  your  life  a  case  where  one  woman  has 
become  love-sick  or  a  man,  that  something  con- 
nected with  the  material  things  of  life  did  not 
in  some  way  suffer.  Some  man  embezzled  a 
bank,  some  woman  committed  suicide,  someone  7945 
runs  away,  somebody  goes  bankrupt,  or  some- 
thing, but  not  so  here.  They  go  right  along 
the  even  tenor  of  the  way.  Fine,  until  some 
time  there  is  insurance  brought  up.  Then  wo 
get  along  to  where  in  December,  1926,  more  in- 
surance was  brought  up,  and  then  the  first  thing 
we  know  about  is  plots  began  to  thicken.  We  are 
told  by  him,  and  I  am  now  detailing  with  every 
argument  or  meeting  every  one  advanced  by  de- 
fendant's counsel  here  just  now,  and  plans  began 
to  formulate,  that  is,  the  serious  plans.  The 
only  evidence  that  you  have  of  any  attempt  of 
Mrs.  Snyder  to  in  any  way  injure  her  husband 
or  do  him  violence  of  any  kind  is  in  the  language 
of  Mr.  Gray,  and  nobody  else.  Not  a  letter  about 
poison,  not  a  witness  brought  concerning  poison, 
not  a  neighbor  who  saw  him  sick  after  the  as- 
phyxiation or  the  bichloride  tablets,  not  a  hu- 
man being  brought  here  to  substantiate  him,  and 
the  only  evidence  that  ho  says  is  letters  which 
he  has  destroyed,  and  of  which  he  has  a  splen- 
did memory,  and  every  word  and  line  of  it, 
but  oh,  how  weak  his  memory  is  when  it  comes 
to  what  happened  in  the  conversation  of  March 
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7th,  and  he  had  four  or  five  drinks  that  day, 
earlier  in  the  day,  but  his  mind  is  so  clouded 
he  could  not  remember  that.  But,  oh,  he  had 
no  trouble  in  going  back  two  and  a  half  years 
ago,  before  his  brain  was  sapped,  and  recount 
every  conversation  they  had  when  they  were 
drunk  in  hotels  together,  if  you  believe  him, 
even  to  the  fact  of  what  hour  he  ran.  He  re- 
membered it,  because  he  had  to  get  a  special 
delivery  postage  stamp.     This  man  with  a  weak 

7949  fflin^  weU  he  might  say  that  he  remembers  that, 
because  his  mind  was  good  then,  but  in  order  to 
remember  that,  he  has  got  to  remember  back 
from  his  sapped  mind  now.  You  know  it  is  a 
tissue  of  falsehoods;  you  know  that  this  man 
remembers  everything  that  occurred,  and  the 
result  was  he  tell  us  that  Judd  Gray  never 
struck  those  blows.  I  think  I  have  heard  ro- 
mances, I  think  I  had  heard  filth,  but  I  think 
the  most  nonsensical  attempt  to  throw  a  smoke 
screen  before  a  jury  and  then  wind  up  with  a 
plea   for  clemency  has  reached  its  height  when 

/9j0  y0U  are  ^j^  ^at  Judd  Gray  did  not  strike  the 
blows.  He  said  he  did.  They  say  he  did  not. 
So  his  counsel  wants  you  to  believe  that  every- 
thing he  did  up  to  the  minute  where  he  would 
be  personally  involved,  he  did,  and  when  he 
told  you  his  story,  it  is  all  true,  but,  oh,  when 
T  crashed  his  head  in,  oh,  no,  he  couldn't  have 
done  that,  he  was  drunk,  he  could  not  hit  him 
with  the  arc  light  on  his  face.  Oh,  no.  He  must 
have  hit  him  then.  Well,  thank  God  for  the 
rights  of  Mrs.  Snvder  in  this  court  room,  in  her 
dav  in  court,  when  she  asks  from  you  onlv  jus- 
tice, not  pity.     Thank  God  you  cannot  substitute 
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for  the  sworn  testimony  of  Gray  the  weird  dream 
of  my  friend,  the  romancer,  you  cannot  do  it. 
They  won't  let  you  decide  cases  along  that  line. 
You  may  take  theory  and  inference  and  apply 
them  if  it  may  enlighten  you,  but  you  cannot 
go  so  far  as  to  substitute  theory  for  the  actual 
facts.  And  when  that  man  attempts  to  say  that 
he  recalls  everything  up  to  the  striking  of  that 
blow  or  afterwards,  then  forgets  everything  that 
followed  it,  let  me  inform  you  that  he  has  gone 
far  afield  in  his  attempts  to  fool  jurors.  7950 

Now,  you  will  recall  that  he  came  to  that 
house,  that  he  tells  you  how  he  got  in,  that  he 
went  to  a  room,  that  he  sat  there  and  debated 
with  himself,  and  that  he  thought  he  was  trapped 
and  he  stayed  there  one  hour  and  a  half  taking 
his  drink,  fondling  his  sashweight,  getting  ready 
for  the  return  of  the  victim.  And  then  he  makes 
up  his  mind,  I  am  going  to  get  out  of  here,  this 
is  terrible,  I  cannot  do  it,  this  is  terrible,  and 
he  starts  to  go  downstairs,  and  a  horn  blows 
and  a  machine  comes  by,  and  I  imagine  instead 
of  two,  there  probably  had  been  fifty  passed 
that  corner,  but  just  as  he  was  to  go  away  from 
here,  her  dominance,  although  she  is  somewhere 
up  in  a  moving  picture  show,  I  suppose  her 
hypnotism  was  being  transmitted  to  him  by  wave 
lengths  or  radio  or  I  don't  know  what,  and  so 
at  an  hour  and  a  half  he  says  now,  away  from 
this  she-devil's  dominance,  I  will  away,  and  I  will 
take  the  murderous  implements  with  me,  and 
he  goes  down,  going  to  go  away,  when  the  toot 
of  a  horn  sends  him  back  again,  and  then  it 
is  half  an  hour  after  the  horn  he  goes  to  brood 
again.      When    the    horn   blew    one    hour    and    a 
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half,  he  was  determined  that  he  would  leave  this 
scene,  and  he  would  have  gone  only  for  the  horn 
blowing,  but  when  the  horn  did  not  blow  any 
longer  he  did  not  try  to  get  out.  Oh,  no,  no, 
sir,  he  went  back  and  he  thought  it  all  over 
again,  and  in  another  thought  when  she  had  no 
more  dominance  over  him,  I  am  going  away 
again,  and  the  horn  blew  and  he  went  back  and 
he  brooded  again.  That  man  whose  character 
was  depicted  like  a  curtain  or  a  photograph  upon 

7955  y°ur  mind  in  this  case  has  been  exactly  the 
picture  you  saw  that  night  from  his  own  lips 
there  in  Mrs.  Brown's  bedroom  closet  behind  a 
female's  skirts,  behind  a  female's  garments, 
there  is  his  life's  history  in  this  case  depicted 
before  ypu;  behind  the  skirts  of  the  woman  then 
and  behmd  that  woman's  skirts  today.  Here  is 
the  situation  as  I  view  it,  and  you  will  recall 
that  no  matter  whether  he  knew  anything  about 
poisoning,  no  matter  whether  he  heard  of  at- 
tempts to  destroy  the  life  of  this  man,  it  is  a 
remarkable  fact  that  they  had  had  strained  re- 

^'^  lations  for  a  very,  I  think  ten  years,  and  yet  in 
that  entire  time  not  one  act  of  violence  is  re- 
ferred to,  and  even  in  that  way,  no  act  of  vio- 
lence, and  she  had  said  that  almost  since  the 
marriage  there  have  been  scenes  and  quarrels, 
but  there  had  been  no  acts  of  violence.  That 
was  not  talked  of  or  heard  of  in  that  home  until 
he  came  into  her  life.  And  no  act  of  violence, 
she  said,  or  attempt  to  commit  crime  as  he  says 
on  the  part  of  Mrs.  Snyder  in  answer  to  my 
question,  he  said  that  none  of  that  bore  fruit, 
and  the  thing  only  went  through  when  I  turned 
hnnds  and  did  it. 
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Now,  those  are  the  things  you  must  take  into 
consideration  with  it  all.     Those  are  the  things 
that  are  to  be   considered  here   as  well   as   the 
prejudice   and  inflaming  words   that   have   been 
used  in  order  to  damn  her  without  her  day  in 
court,  and  right  here,  lest  I  forget  it,  it  is  not 
in  the  sequence  of  what  I  am  saying,  but  there 
is  so  much  to  do  and  so  little  time  to  it  in,  and 
if  attorneys   some   times   appear   boresome    and 
wearisome,    recall    it   is   the    enthusiasm    of    one 
and  all,  members  of  an  honored  profession  have     7958 
for  the  cause  they  represent.     And  I  will  tell  it 
now,   because   I  may  fail   afterwards,   and  it  is 
hard  to  say  if  I  had  only  thought  of  this  and 
if   I   had   only   thought   of   that,   and    so   lest   I 
forget  it,  I  want  to  go  back  to  when  you  pro- 
mised before  God  a  true  deliverance  make  and 
a   proper   verdict   or   a   just  verdict   render,    so 
help  you  God.     I  do  not  think  one  of  you  but 
said  here  that  they  had  at  some  time  expressed 
an  opinion.     I  think  you  all  came  in  that  cate- 
gory, and  after  long  and  tedious  work  you  were 
chosen    satisfactory    to    all,    through    the    most 
infinite  care  that  I  have  ever  seen  in  20  years 
experience  in  court  room  where  I  have  been  my- 
self or  where  I  have  had  the  pleasure  of  listen- 
ing to  more  able  attorneys  select  jurors  in  other 
cases,  and  I  know  that  no  greater  care  was  ever 
shown.     Can   you    see   how    important    this    be- 
comes.    You  swore  that  if  you  had  an  opinion 
you  would  lay  it  aside  and  come  into  that  box 
with  an  open  mind,  and  try  the  ease  between  the 
Commonwealth  and  the  individual  upon  the  evi- 
dence   as   you   heard   it    addueod   here,    applying 
the   law    as    interpretated    by   the    court.      That 
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was  your  oath.  Now,  let  us  see  what  happens. 
I  asked  Gray,  so  that  I  might  comment  upon  it 
in  fairness  to  everybody  in  this  court,  no  mat- 
ter what  the  opinion  might  be,  whether  the  State, 
as  represented  by  Mr.  Newcombe,  who  you  know 
is  my  esteemed  warm  lifelong  friend,  and  won- 
derful clean  cut  public  prosecutor,  who  never 
prosecuted  a  case  in  all/his  life  unless  he  first 
believed  the  man  guilty^  offence  for  which  he 
tried  him. 
7951  Any  more  than  any  counsel  would,  I  believe, 
defend  their  client.  They  have  a  right  to  decide 
in  their  own  minds  whether  they  believe  them 
guilty  or  not. 

And  suppose  these  opinions  had  been  formed, 
and  you  carried  them  with  you;  take  one  thing, 
for  example,  in  this  evidence.  Undoubtedly  — 
possibly  every  one  of  you  men  —  for  in  those 
days  your  panel  had  not  even  been  called  —  sup- 
pose you  had  read  in  these  papers,  or  seen,  as 
X  saw  —  and  I  have  asked  pretty  near  everybody 
I  have  seen  whether  they  have  had  se<m  it  — 
a  picture  in  several  dailies,  on  the  frong£  page, 
showing  the  defendant  Gray  drinking  poison. 

Mr.  Newcombe:  I  hate  to  interrupt,  Mr. 
Wallace.    If  your  Honor  please  — 

The  Court:  It  seems  to  me  we  are  not 
inferring  anything  or  trying  to  draw  a 
reasonable  inference  from  evidence;  but 
you  are  picturing  something  that  up  to 
the  present  was  riot  in  this  trial. 

Mr.  Wallace:  If  the  Court  please,  I 
asked  a  question  about  that. 

The  Court:  You  asked  him  whether  or 
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not  he  had  undertaken  to  take  poison. 

Mr.  "Wallace :  Yes.  I  asked  him  whether 
he  had  seen  the  picture  which  depicted 
that. 

The  Court :  You  asked  him  whether  he 
had  seen  the  picture.  I  think  he  said 
"No." 

Mr.  "Wallace:  Yes. 

The  Court:  "Why  should  we  go  into  de- 
scribing a  something  which  is  not  in  evi- 
dence, which  can  only  —  7964 

Mr.  Wallace:  Then  I  merely  will  say 
that,  if  you  recall  it — and  this  is  in  the 
evidence — just  recall  the  pieces  of  evi- 
dence— I  asked  him  whether  or  not  he  had 
done  that,  and  he  said  "No."  I  asked 
him  whether  he  had  seen  the  picture  that 
was  in  the  paper,  and  he  said  "No."  And 
I  said  if  there  was  such  a  picture  did  it 
depict  the  truth;  and  his  answer  was 
"No." 

So  I  leave  that  subject  now.  Well,  to 
continue  on);  we  are  up  now  to  where,  as  I 
said,  I  think  counsel  for  the  defendant 
Gray  said  Mrs.  Snyder,  the  schemer,  gave 
him  this  to  stupify  the  man  who  was  going 
to  do  the  crime  for  her.  For  what  cause 
I  don't  know.  "Why  she  was  £oing  to  put 
some  man  out  of  business  who  was  help- 
ing her  when  she  was  going  through  with 
some  business  I  can't  get  out  of  my  mind 
yet. 

I   am  going  now   to   go   right   into   the 
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sequence,  because  we  come  now  into  Dr. 
Neail's  testimony. 

I  believe  it  always  best  to  meet  these 
things  while  they  are  fresh  in  your  mind, 
those  arguments  that  are  advanced  in  the 
finality  against  your  defendant,  particu- 
larly in  a  trial  of  this  kind,  wherein  you 
must  run  hither  and  yon,  and  find  out 
where  comes  second,  and  where  comes 
third,  or  where  we  come  from. 
7967  The    answer    to    all   this   is   this:    That 

they  state  that  when  they  got  into  Mrs. 
Brown's  room  that  the  four-ounce  bottle 
was  there,  that  the  big  bottle  was  there, 
and  that  the  sashweight  was  there;  and 
if  you  remember,  he  sat  down  on  the  floor ; 
and,  if  yon  remember,  I  asked  him  where 
was  the  last  place  that  he  saw  the  sash- 
weisht,  and  T  want  you  to  remember  this, 
crentlemen,  because  straws  do  tell  which 
way  the  winds  blow;  and  on  this  little  fact 
alone  Providence  may  step  in  and  free 
her,  if  the  police  department  of  the  City 
of  New  York  had  not  made  the  most  rotten 
job  of  this  case  that  was  ever  known  so 
that  they  would  be  after  him  now  and  she 
betraved,  and  I  am  e:oina:  to  show  it  to 
you  beyond  a  reasonable  doubt;  and  I  am 
goinsr  to  show  it  to  you  beyond  a  reason- 
able doubt. 

His  answer  was  "It  was  beside  me  on 
the  floor."  Remember  it?  "When  did 
you  see  the  sashweight  last  before  yon 
held  it  this  way  and  struck?"  "It  was 
beside  me  on  the  floor."     Where  was  he? 
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On  the  floor,  says  his  counsel,  dizzy,  sit- 
ting on  the  floor.  Yes,  indeed,  not  feeling 
under  the  pillow  for  the  sashweight;  and 
Mrs.  Snyder  never  mentions  it  in  the  con- 
fession to  McLaughlin,  at  a  time  when  we 
didn't  cross-examine  her  because  he  was 
there  nlone  with  her;  and  she  had  some 
chance. 

But  they  mentioned  afterwards,  in  the 
seventy- two  hour  inquisition,  less  a  nod 
here  and  there  of  sleep.  "So,  where  does  7970 
he  have  it?"  Follow  me,  gentlemen,  he- 
cause  I  don't  want  to  bore  you;  but  it  is 
all  so  necessary  to  ask  you.  Judge  Hazle- 
ton  and  myself  have  labored  to  pick  out 
the  things  which  we  honestly  believe  we 
can  come  to  you  with  and  ask  you  upon 
them  for  this  woman's  liberty,  based  upon 
a  story;  but  we  don't  want  to  throw  our 
selves  in  a  cowardly  manner  upon  your 
hands,    begging    for    mercy,    because    we 

don't  believe  she  had  done  this,  and  don't     „„„., 

79 1 1 
believe  so  now. 

And  the  reason  for  that  was  this:  Here 
is  the  brief  case,  the  brief  case  that  he 
threw  away  although  he  did  not  want  to 
disguise  himself.  Oh,  no,  he  knew  every- 
body would  see  him  go  away  from  there. 
He  did  not  want  to  disguise  himself,  but 
he  pitched  the  brief  case  into  the  river 
with  the  tilings  in  it  So  the  result  is,  I 
can  see  him  now  taking  the  whiskey,  T 
believe  he  did.  must  bring  up  courage  to 
do  what?  To  take  this  brief  case,  which  is 
not  in  evidence?    You  enn  see  it  now  right 


7972 


2658 
Mr.  Wallace's  Summation 


there.  He  is  down  there.  He  is  going  to 
prepare  for  a  combat,  takes  off  his  glasses 
and  on  that  sleeping  man,  combat  with 
chloroform,  gauze,  sash  weight  and  wires, 
combat  with  a  sleeping  man.  So,  the  re- 
sult is,  I  see  him  with  his  brief  case,  the 
brief  case  that  he  took  away  on  Monday 
night,  which  she  says,  "take  away  with 
you,"  and  he  admits  that,  he  says,  "Yes,  I 
will  take  it  away."     She  says,  "Take  it 

7973  away,  because   it   is   too   risky,"   and   the 

most  murderous  weapon  of  all  was  the 
sashweight.  Why  did  he  take  and  trans- 
port and  carry?  Did  you  hear  him  quibble 
at  the  words'?  That  is  what  I  did  not 
like  about  his  testimony,  this  forever  evad- 
ing "carry"  instead  of  "transportation," 
all  of  that,  although  he  got  aftermath 
mixed  up  with  afterthought,  must  to  the 
benefit  of  the  defendant  Snyder.  And  the 
result  is  he  goes  away.  It  is  too  risky, 
says  she,  take  it  out  of  here,  and  he  says 

'974  s}1e  sa[fi  jt,  and  he  marches  away,  and  he 

carts  every  implement  to  be  used  in  the 
murder  away,  except  the  sashweight.  But 
he  took  the  sashweight  also,  and  she  had 
wiped  her  hands  of  the  nefarious  business. 
There  can  be  no  question  of  it,  and  when 
Le  was  on  the  brief  case  there,  when  lie 
was  doing  that,  it  was  because  sitting 
there  and  prepnring  for  that  job  he  was 
taking  from  that  suitcase  the  wire,  the 
waste,  the  cotton,  the  sahweigbt,  but  not 
the  chloroform,  because  the  cbloroform 
last  seen  according  to  his  evidence  is  where 
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he  can  get  it  quick  with  the  gauze.  That 
shows  you  who  used  it,  and  place  one 
theory  against  the  other,  based  on  evidence 
and  not  by  romancing.  That  is  how  he 
finds  it  on  the  floor  for  the  first  time,  be- 
cause in  taking  out  his  deadly  wares  he 
is  sitting  on  the  floor  running  over  them, 
and  that  is  why,  I  ask  you  this,  because 
gentlemen  you  have  got  to  reason  with  me, 
if  I  come  in  here  and  that  (indicating) 
was  to  do  the  job,  and  it  was  lying  under  7975 
the  pillow,  as  that  is,  and  here  is  the  floor 
(indicating)  and  I  am  going  in  to  slay, 
wouldn't  the  natural  thing  be  to  leave  it 
on  that  bed  and  take  it  and  go  in!  Why 
would  I  take  it  from  here  (indicating), 
drop  it  on  the  floor,  and  have  the  trouble 
of  stopping  down  and  getting  it  here  when 
it  was  laying  right  there  (indicating).  No, 
he  was  emptying  out  his  case,  and  he  laid 
them  on  the  floor,  and  after  he  got  them 
out,  emptied,  he  stayed  there  until  she 
came  in  and  he  picked  it  from  the  floor  7977 
and  went  in. 

Now,  you  take  the  plan,  and  I  want 
you  to.  You  will  see  the  distance  between 
the  bathroom  and  the  mother's  room,  and 
the  room  where  Snyder  met  his  unfortun- 
ate death.  You  can  imagine  about  how 
long  it  would  take  for  a  person  in  a  hurry 
to  pass  down  that  hallway,  and  in,  and 
strike.  You  can  imagine  that  for  your- 
selves or  figure  it  out  for  yourselves. 
That  is  all  we  ask  you  to  do.  She  had 
previously  talked  him  out  of  this  matter. 
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She  had  begged  him  not  to  have  anything 
further  to  do  with  it.  She  knew  she  mie;ht 
be  able  through  the  love  that  she  had  for 
him,  because  if  anybody  said  she  did  not 
up  to  the  very  last  they  are  insane.  Tt 
had  to  be  the  deep — you  would  not  call 
it  deep,  but  at  least  it  was  the  love  she 
possessed  in  those  letters,  right  probacy 
up  to  the  end,  and  the  result  was  she 
thought  she  might  beguile  him,  not  domi- 

7979  neer  hi™*  but  as  a  woman  might  beseech 
and  bear  of  anv  man  to  stop  in  a  concocted 
desisrn  for  evil,  no  matter  who  had  a  part 
in  it,  and  the  result  is  she  did  back  him 
downstairs,  and  in  his  own  testimony  he 
practically  admits  it,  when  I  referred  to 
it,  he  said  just  goins  down  to  get  the  pis- 
tol. And  the  result  is  she  does  take  him 
out  of  it.  No  question  about  it.  She 
goes  back  to  get  his  hat  and  coat,  because 
he  left  it  there,  had  it  there,  and  she  goes 
in.  and  they  have  made  a  great  hullaballoo 

7980  in  several  questions  here  as  to  whether  or 
not  if  she  went  to  the  bathroom  the  door 
would  necessarily  have  been  closed.  It 
might  be  just  a  little  ajar,  because  with 
the  relations  that  existed  for  two  or  throe 
years  between  them  I  do  not  think  modestv 
had  run  to  such  a  pinnacle  that  she  cared 
much  whether  he  looked  in  the  bathroom 
or  not  in  my  opinion.  Why  make  so  much 
out  of  that? 

She  believed  she  has  controlled  him  to 
the  extent — and  I  hope  to  God  all  people 
may  have  that  sort  of  dominance  over  men 
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when  with  murder  in  their  hearts  they 
approach  out  in  the  night  to  slay — and  he 
is  down  there,  and  I  believe  this  is  how 
it  did  happen.  For  he  had  come  back  to 
go  through  with  it.  He  had  marched  around 
hither  and  yon  carrying  these  implements. 
He,  under  her  dominance.  Why,  when 
you  get  beyond  that  dominance,  "get  them 
away  from  me,"  these  horrible  memories 
connected  with  it  away  from  him.  No, 
from  pillar  to  post  he  carted  them  until  he  79^0 
wanted  to  use  them  again,  and  he  said  in 
answer  to  my  question  he  thought  he  might 
have  to  use  them  again  but  he  hoped  he 
would  not.  That  was  his  testimony.  So 
there  he  is,  and  she  failed  in  what  she 
believed  was  her  mission  to  subdue  him 
and  up  he  goes,  determined  that  nothing 
will  deter  him  this  time,  and  down  that 
hall  he  goes,  and  she  undoubtedly  heard 
the  footsteps  and  the  thud.  The  mere  fact 
that  she  mentioned  she  heard  the  thud 
first — who  can  go  back  over  details  and  ^^83 
remember  everything,  the  drop  of  a  pin, 
with  the  mind  in  a  flurry,  but  she  heard 
a  thud.  She  may  have  heard  him  passing. 
It  must  have  occurred  to  her  that  he  is 
there  for  no  good  purpose,  "I  have  not 
talked  him  out  of  it,"  and  the  result  is 
she  rushes  in  and  there  she  sees  him  ex- 
actly as  he  said  he  was  planted,  on  top  of 
that  sleeping  man.  That  is  what  she  said 
Ions:  before  he  ever  took  any  stand.  .An  1 
yon  know  that.  And  she  said  that  sho 
rushed  forward  and  seized  him,  seized  him 
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by  the  neck.  And  I  will  tell  you  what  she 
did  do,  the  most  natural  tliinar  in  the 
world,  she  ran  across  him  as  he  was  prob- 
ably bringing  down  the  third  blow  and 
seized  his  tie.  She  was  the  one  who  seized 
his  tie,  and  Providence  will  guide  the  way, 
because  lying  on  his  back  like  that,  if  that 
man  got  up  and  pulled  that  tie,  and  T 
heard  this  actor  describe  it  for  you,  it 
would  have  been  that  (indicating)  but  in- 

7yg5  stead  it  was  out  at  the  side   (indicating). 

It  was  to  the  side.  It  was  to  the  side,  Ruth 
pulling  off,  where  if  Snyder  had  been  pull- 
in?  down  and  reaching  up  in  his  death 
struggle  there  is  no  question  of  that,  there 
cannot  be.  It  is  those  things  that  you  gen- 
tlemen have  to  figure.  It  is  not  for  me, 
and  you  cannot  pass  lightly  over  them 
either,  not  with  a  human  life  in  the  bal- 
ance and  the  pendulum  swaying,  about  to 
stop  on  either  side,  in  your  contemplations 
or    deliberations.      So,    the    result    is   that 

7986  she  foiled  in  her  endeavor,  that  this  woman 

was  in  that  condition  of  a  woman's  life  or 
monthly  affairs  no  one  has  disputed,  or  no 
one  does  deny  because  he  said  when  he 
saw  the  blood  on  the  front  of  her,  "Not 
that  kind  of  blood"  So,  I  guess  that 
stands  undisputed  and  undenied  Now,  the 
result  is  that  when  she  pulled  him  he  had 
smashed  three  times,  and  I  think  his  er- 
rnnd  was  over,  and  then  and  not  until 
then  when  the  third  blow  had  come  down 
nnd  he  had  been  pulled  off  bv  the  strusrsrle 
she   made   did,    in    my   opinion,    the    sash- 
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weight  drop,  and  then  he  turned  to  her 
when  she  had  probably  attempted  to  and 
did  cause  him  to  sideswipe  the  third  blow, 
you  might  say,  it  was  then  that  he  shoved 
her  like  that  (indicating)  and  she  fell,  and 
the  blood  here  (indicating)  they  refer  to 
6n  the  bathrobe  was  from  what  she  said  it 
was,  and  the  nightgown,  that  was  burned, 
carried  the  blood  of  his  bloody  rubber 
hands  or  gloves  that  were  forcing  her  like 
that,  as  she  fell  (indicating).  Who  would  jq$$ 
be  the  most  likely  to  swoon,  the  man 
charged  as  he  said,  steeled  with  liquor, 
prepared  for  the  assassination,  or  a  woman 
in  the  state  which  every  physician  within 
the  sound  of  my  voice,  and  every  woman 
knows  pretty  near,  that  some  of  those  con- 
nections in  the  female  of  our  species  can 
be  brought  into  an  aggravated  condition 
by  the  slightest  form  of  excitement,  much 
less  the  viewing  of  a  murder.  Now,  who 
was  the  most  likely  to  swoon,  this  man 
who  was  steeled  with  rum,  who  took  two  7989 
quarts  of  rye  and  some  sleeping  powders 
to  sleep  six  or  eight  hours,  or  a  woman 
who  he  admits  fell  hopelessly  in  a  faint 
after  drinking  three  glasses  of  intoxicat- 
ing liquor? 

He  tells  you  that  she  was  subject  to  fainting, 
and  she  fell  in  a  faint,  hopelesssly  intoxicate! 
after  three  drinks  of  liquor,  and  you  gentlemen 
know  that  never  a  case  of  a  more  temperate 
woman  has  been  brought  to  your  eyes,  because 
invariably  his  bosom  friend  of  those  that  he  had 
sacrificed,  and  he  had  absolutely  no  regard  for 
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his  friends,  he  sacrificed  them  all,  and  he,  May, 
I  think  it  was,  testified  that  she  never  took  over 
one  or  two,  and  lots  of  times  he  said  that  she 
hnd  none.  Now,  who  is  the  most  likely  to  swoon1? 
Which  one.  Those  whoever  swooned.  I  ask  you 
is  it  not  fair  to  helieve  that  the  one  who  swooned 
might  have  forgotten  the  subsequent  transactions. 
Might  have  been  the  one  not  to  see  what  was 
going  on,  the  one  who  might  afterwards  have  got 
wp  after  the  swoon  and  attempted  to  withdraw 

7991  ^10  blankets  or  whatever  it  was,  possibly  did. 
Then  what  happened.  Then  it  is  done.  And 
who  would  be  the  most  likely  to  hurry  on  with 
his  work  while  she  was  in  that  stupor.  The 
woman  whose  disposition  it  was  to  faint,  and 
who  did  faint  in  the  excitement,  even  as  she 
fainted  in  the  District  Attorney's  office,  as  slie 
tainted  in  the  Richmond  Hill  Precinct,  if  I  am 
not  mistaken.  And  what  does  he  do.  He  who 
snarP'osted  the  wire  in  place  of  tho  rope,  ho  picko  1 
nn  the  waste  and  then  suddenly  forced  to  cover 
himself  and  said  that  she  sua^estod  cotton  and  T 

7992  picked  np  the  waste.  And  then  who  wonld  have 
roadv  in  his  pocket,  no  matter  where  it  was, 
whether  he  had  his  coat  on  or  not,  what  have  we 
still  in  the  outside  pocket  of  that  coat,  that  which 
he  had  in  the  train,  tho  chloroform  and  the  gauze. 
Who  better  than  he,  believing  there  might  be  one 
h^cnth  of  life  left  in  him,  naturally  had  the 
chloroform  on  with  the  gauze  and  down  on  him. 
Who  more  bkelv  than  the  man  who  had  it.  Then 
who  more  likely  than  he  who  said  T  bouaarht  tho 
wire  to  tic  it  around  his  hands,  though  she  had 
snoro-o<5to-l  rone.  Who  better  than  he  who  tied  the 
hnnds  with  wire  even   after  they  had  been  tied 
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with  a  towel,  and  who  then   saw  what   use  the 
wire  might   be   made   of,   and   took  it   from  his 
wrists,  but,  ah,  poor  intoxicated  man,  he  was  so 
mixed  up,  that  he  could  untie  the  wire  which  he 
himself  had  brought  to  the  premises  on  his  own 
instigation,  but  he  tried  to  put  it  around  his  neck, 
but  he  could  not.    Now,  you  heard  all  that.    And 
whose  pencil  is  it.     Why,  it  was  one  like  it,  was 
mine.     You  won't  deny  it  is  yours.     No.     And 
that  is  there  in  the  minutes.     I  am   asked  why 
would  he  leave  this  token   of  guilt  behind  him.     799-4 
Rut,  he  did  not  expect  to  be  caught.     It  was  his 
perfect  crime.     He  did  not  expect  to  be  caught. 
Tie  had  arranged  his  alibi.     He  says  the  woman 
who  holds  dominion  over  him  will  stay  here  and 
stand  for  the  grilling  of  the  police  for  72  hours, 
but  T   will   have   my   alibi,   and   in   60   days   you 
may  see  me.    Probably  never.    And  I  believe  the 
insurance  law  is  that  if  you  are  turned  down  in 
collecting  insurance  you  cannot  get  it  for  30  days, 
or,   rather  you   cannot   sue   for  it   until   60   days 
has  transpired.     So  it  seems   strange  to  me  in 
view    of    all    this    innocence    of    this    young    boy      '"^ 
brought  up  in  very  luxury,  so  to  speak,  strange 
that  we  should  mention  he  might  be  interested, 
that    when    leaving    a    sweetheart    with    a    mur- 
dered husband   on  her  hands,  he   should  become 
precise    as    a    fellow    discounting   a    note    in    the 
bank,  T  will  see  you  in  60  days.    And  then  walks 
out  of  the  home  in  Queens  Village  and  saunters 
down,    unless    you   believe   the    People's    witness 
lied,  and  you  have  to  depend  on  them  more  or 
less   to   convict   either   one   of   them,   unless   you 
come   down — at   least   you   come   down   and  you 
see  a  man  there  and  nonchalantly  he   says,  you 
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know  he  said  it,  you  know  those  men  did  not  lie 
about  the  bus.  Who  could  have  thought  of  such 
a  lie  as  that.  Why  would  they  want  to  perjure 
themselves.  Says,  well,  I  wouldn't  like  to  be  in 
front  of  that  fellow  shooting,  a  guy  with  an  aim 
like  that.  Then  he  saunters  away  and  with  that 
nonchalant  way,  this  domineered  man,  now,  I  do 
not  think  giving  a  thought  to  the  woman  behind 
waiting  for  it  all  to  come  out.  What  is  the  rea- 
son for  that.    He  felt  almost  flippant,  as  he  spoke 

7997  f°  this  man  with  the  gun,  he  felt  almost  flippant. 
Why,  he  said,  it  is  done.  I  saw  him,  his  face,  in 
the  light.  I  can  hear  the  bludgeon  come  down, 
and  I  know  it  is  over  now.  Nobody  has  seen  me, 
for  he  thinks  she  will  stand  what  she  was  willing 
to  stand  for,  and,  no,  no  one  has  seen  me.  No 
eye  has  seen  me.  No  ear  has  heard  me.  I  am 
;:lone.  I  have  escaped.  Oh,  gentlemen,  that  was 
a  fateful  mistake,  for  thank  God  under  whose  in- 
fluence he  was  tutored  by  his  mother,  His  eye 
has  seen  him  and  His  ears  had  heard  him,  and 
there  was  no  escape  from  the  truth,  except  the 

7998  confession  that  he  made. 

Now,  then,  put  yourselves  in  the  woman's 
place,  and  from  that  time  on  I  wish  to  say  that 
this  is  exactly  what  happened.  When  he  said 
"Tt's  over,"  and  be  said  "You  are  in  it  just  as 
much  as  I  am;  I  can  arrange.  Jthe  perfect  de- 
fense; I  have  already  arranged  the  perfect  alibi; 
it  must  be  a  robbery,"  because,  in  the  minutes, 
be  said  "We  didn't  think  of  that  story  till  we 
went  downstairs."  And  he  told  you  that  mass 
of  lies  which  I  won't  go  into,  that  he  picked  up 
an  Italian  newspaper  to  cover  the  crime  of  a 
colored  man,  and  then  he  slips  and  falls  and  says 
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"because  I  talked  about  the  two  foreigners." 
You  remember  it.  It  was  all  a  tissue  of  lies  and 
evasion,  and  you  cannot  help  but  recall  it.  From 
that  time  I  believe  that  most  all  the  human  race 
would  rush  to  self-preservation  except  some  of 
these  stolid  and  strong  hearts  that  have,  thank 
God,  made  history.  But  how  the  average  daugh- 
ter would  view  it,  with  some  feeling  in  their 
hearts  because  of  the  adulterous  relations  with 
this  man  who  was  domineered  by  her — he  said 
"You  are  just  as  much  in  it  as  I  am;  stay  with  gOOO 
rne  and  say  it  was  robbery.  I  have  got  to  stand 
by  it ;  it  is  safety  first ;  it  is  self  preservation. 
Tt  is  me.  It  is  Lorraine.  I  didn't  want  to  get 
into  the  mess,  but  I  am  in  it;  and  now  inasmuch 
as  the  mind  of  the  schemer  has  brought  it  about 
I  better  follow  bis  advice  now;"  and  if  you 
Ihink  so,  see  what  happened.  If  she  was  the 
master  mind  that  you  have  been  told  about  she 
would  never  have  made  such  a  bungling  job  of 
that  thing,  I  don't  think,  if  she  is  all  that  she 
has  been  depicted  as,  this  fiend  and  this  mental — 
I  don't  know  what  you  might  call  it — dominant  8801 
character. 

In  any  event,  a  very  bungling  job  is  made  out. 
That  is  all  there  is  to  that.  He  said  "Where  is 
that  revolver?"  That  is  what  she  said  he  said; 
re.d  she  went  downstairs  and  got  it  for  him;  and 
she  brought  it  back.  That  is  her  story.  He  says 
that  didn't  happen,  but  you  noticed,  when  I  said 
ro  him  yesterday — and  I  am  not  going  to  read 
from  the  minutes — he  starts  to  say,  "Then  I 
said  'Go  downstairs.'  "  Then  "No" — he  said 
"Where  is  the  revolver?"  He  was  just  going 
to  see.     We  have  all  heard  in  our  vears  of  ex- 
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perience  just  exactly  when  a  witness  thinks.  He 
said  "I  told  her  to  go  downstairs."  ''No," 
blank.  "No,"  blank.  "Where  is  his  pistol?" 
Then  he  made  a  slip  and  said  she  went  down- 
stairs and  got  his  pistol  and  that  she  had  taken 
it  away  from  him  and  laid  it  on  the  dresser;  she 
was  afraid  of  him  because  she  didn't  know  a 
thing  about  a  revolver  and  didn't  know  about 
how  to  shoot.  The  result  is  that  we  go  back,  and 
this  semi-intoxicated  man  does  that  which  would 

8003  damn  him  with  every  one  of  you  fathers,  per- 
haps, of  men  as  the  most  brutal  thing  I  have 
ever  heard  in  the  annals  of  criminal  history, 
back  to  the  middle  ages.  He  takes  this  exhibit, 
assuming  that  to  be  the  revolver;  he  comes  in  and 
ho  says  "He  must  be  dead,  because  I  went  over 
and  I  touched  his  hand   and   I  found  it  cold." 

There's  a  good  little  fellow,  this  man  for  whom 
he  holds  a  brief  and  condemns  that  fallen 
sister  of  Eve,  or,  daughter,  rather.  Why  hold 
a  brief  for  him  if  you  do  that  and  claim  him  to 
be  that?     Tf  you  do,  I  say  your  judgment  is  just 

8004  as  bad  as  some  of  these  whose  titterings  and 
whose  loud  laugh  shocks  you  here — the  vacant 
mind,  who  have  no  right  today  in  this  courtroom 
in  any  way  interfering  with  its  decorum  while 
this  woman  battles  for  her  day  in  Court,  and 
should  not  pass  judgment  upon  one  of  their 
own,  or  a  male  until  the  jury  comes  in  and  says 
"You  are  guilty"  or  "Not  guilty." 

Well,  in  any  event,  we  are  going  to  make  this 
perfect.  This  has  got  to  be  good.  So  he  reaches 
for  that  revolver.  This  is  the  most  damning 
thing  I  have  ever  heard.  I  have  read  some  of 
the    literature    about    these    terrible    crimes,    the 
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worst  in  criminology,  but  I  don't  think,  for  a  man 
brought  up  under  these  influences — talk  about 
diabolical  fiends — there  is  the  master  mind  of  this 
century.  He  has  made  his  own  alibi ;  and  yet, 
by  God,  he  goes  there  to  the  cold  hand  of  Sny- 
der and,  to  perfect  his  alibi,  tries  to  shove  into 
his  hand  the  handle  of  that  revolver  so  that  fin- 
gerprints might  be  there;  and  the  poor  unfor- 
tunate man,  who  went  to  the  threshold  of  eternity 
without  an  opportunity  of  his  last  prayer — and 
nobody  wants  to  minimize  that  death — I  don't —  800(1 
but  get  the  right  one.  Get  the  right  one.  They 
want  to  show  that  this  valiant  man  was  fighting 
back,  Snyder.  Think  of  it;  making  yourself  a 
hero,  practically,  after  death. 

And  the  result  is  that  is  what  he  said  he  did. 
This  man,  so  intoxicated  that  he  prepared  his 
alibi  in  advance,  that  left  the  woman  there  to 
face  her  accussers  and  he  to  go  away,  as  he 
thought  it  safety  after  he  had  prevented  it. 

The  intoxicated  man,  who  goes  downstairs, 
who  arranges  for  the  burning  of  the  garments, 
who  arranges  the  ransacking;  who  breaks  the 
revolver;  and  says  he  did  it  automatically. 
Sometimes  I  think  if  his  life  was  looked  up  we 
will  find  that  it  was  automatic,  and  possibly  he 
has  had  experience  along  other  lines.  Automati- 
cally, he  says,  he  does  those  things. 

And  he  goes  downstairs,  and  there  he  comes — 
and  again  I  will  show  you  how  if  the  police  of 
this  State  had  done  their  full  duty,  this  woman 
would  be  acquitted  and  this  man  convicted.  But, 
here,  what  happens?  He  comes  in  with  that 
sashweight  and  brings  it  in  there — or  she  does — 
and  then  he  takes  it — oh,   this  man  who   didn't 
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remember  after  the  third  blow,  but  how  well  he 
remembers  from  that  time  on.  He  got  to  where 
be  couldn't  remember  the  third  blow.  He  had 
board  Dr.  Neail  testify  that  the  blows  didn't 
cause  death;  so  right  away  this  domineered  man 
said  "I  can't  be  around  at  that  strangulation. 
Oh,  no.  When  it  gets  to  that  asphyxiation  I 
have  got  to  get  out  of  it.  She  has  got  to  be  here 
then."  See?  If  Dr.  Neail  had  said  the  third 
blow  had  killed,  he  wouldn't  have  been  there  at 
the  third  blow.  He  would  have  told  you  he  got 
so  scared  that  he  ran  out  and  she  must  have 
finished  him.  That  would  be  bis  alibi  then.  So 
he  got  the  sash  weight  and  threw  it  somewhere, 
but  meanwhile  he  put  some  ashes  on  it,  to  see 
that  it  is  properly  looked  upon  as  lying  evidence, 
and  the  astute  officer,  Habner,  said — but  let  me 
say  that  I  don't  know  what  the  taxpayers  are 
paying  for  one  of  the  greatest  departments,  the 
police  department  in  the  world  for — Mr.  Faurot 
was  at  the  head  of  the  fingerpint  department  at 
one  time — I  don't  know  what  they  pay  for,  be 
8010  cause  Officer  Habner  said  that  a  patrolman  could 
make  up  his  mind  in  a  murder  case — he  might 
say :  "Dr.  Neail  and  I  looked  it  over  in  the  micro- 
scope; I  don't  think  that  needs  a  fingerprint; 
that's  all   right."     There  goes  that. 

Then  he  said  that  it  had  to  be  rough.  This 
was  glazed.  The  most  magnificent  thing  to  get 
a  fingerprint  from  would  be  that  sashweight  and 
asbes.  Imagine,  with  ashes  on  it,  made  for  the 
purpose,  almost  as  good  as  if  you  went  right 
into  the  police  court. 

Mr.  Habner  takes  it  out  of  the  tool  box,  with 
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his  fingerprints  on  it,  and  not  hers.     And  away 
goes  her  liberty,  perhaps,  on  account  of  that. 

And  then,  with  this  bloody  blow  he  goes  to — 
to  show  you  the  feeling  of  this  master  mind.  We 
hope,  in  the  way  of  putting  questions,  to  bring 
out  the  truth,  and  I  thought  I  was  going  to 
bring  it  out  then.  He  went  me  one  better,  and 
showed  the  fiendishness  of  this  man.  After  that 
he  said  he  picked  up  the  coal.  Think  of  this,  the 
intoxicated  man,  the  domineered  man.  He  picks 
up  the  coal,  and  he  does  this:  One,  two,  and  all.  gQpj 
I  don't  know  why  he  did  it.  I  thought  he  was 
trying  to  get  away  from  the  fingerprints  on  the 
handle  of  that  shovel.  I  said  to  him  "Why  was 
it  you  did  that?  Were  you  afraid  of  fingerprints 
on  the  shovel?"  "No,"  he  says,  "if  I  shovelled 
that  coal  in  that  way  it  might  wake  somebody  up. 
It  might  make  a  noise."  The  drunken  man  domi- 
neered by  her,  might  wake  up  somebody  up- 
stairs. Now,  then,  I  brought  that  up  to  show 
you  again  by  the  straws  which  way  the  winds 
blow.  He  says,  in  his  statement  here,  that  when 
ho  was  being  overpowered,  that  he  hollered,  801.'* 
"Mommie,  Mommie,  come  and  help  me."  That 
is  in  his  statement,  but  it  is  not  in  the  confession. 
It  is  not  in  his  confession.  And  it  wouldn't  be  in 
his  statement  unless  she  had  been  put  to  the  un- 
fair advantage  of  tearing  out  her  heart's  story 
before  he  took  the  stand,  and  he  had,  night  and 
day,  with  is  cunning  mind,  the  time  to  digest  it. 
That's  that. 

And  it  is  not  clear  in  the  minds  of  anybody 
yet  when  these  confessions  were  signed,  and  it 
is  my  candid  opinion  that  the  reason  we  are 
mixed  up  a  little  is  because  I  believe  that  what 
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Gray  had  to  say  in  the  way  of  confession  was  in 
the  mind  of  the  inquisitors  of  Mrs.  Snyder  he- 
fore  she  signed  hers. 

And  that  by  the  natural  inference,  a  woman 
who  had  heen  without  sleep  that  length  of  time, 
you  heard  it  in  every  way  gone  over,  and  I  do 
not  want  to  go  into  it,  my  time  is  too  short,  but 
you  will  recall  Mr.  Hahner's  testimony,  I  led  him 
on,  that  she  had  I  think  it  was  from  Sunday 
morning  at  8.10  until  Tuesday  morning  at  8.00, 

8015  s*he  had  never  been  brought  before  a  Magistrate, 
in  violating  of  our  code,  which  says  that  at  any 
day  or  night  she  must  be  brought  to  the  nearest 
Magistrate  and  may  give  bail  at  any  hour  of 
the  day  or  night,  and  there  were  Magistrates 
pitting  in  the  District  Court  where  it  was  com- 
mitted, and  there  was  a  Magistrate  sitting  here, 
and  his  Honor,  or  whoever  may  have  been  in 
this  Court,  could  have  been  used  as  a  committing 
Magistrate,  and  he  would  have  been  right  here 
on  the  threshold  where  the  District  Attorney's 
olfice  is.     "So,  she  was  kept  there  that  length  of 

80l()  \\mo  <nnnl  finally  fingerprinted  at  4.30  on  Mon- 
day morning  or  Tuesday  morning  and  brought 
over  to  headquarters  in  New  York  and  dragged 
back  to  the  Magistrate's  Court  in  Flushing  on 
Tuesday,  when  for  the  first  time  she  repudiated 
these  confessions  absolutely,  with  regard  to  those 
things  which  are  on  certain  pages. 

Now,  I  am  going  to  refer  to  those  two  con- 
fessions and  leave  this  to  you,  whether  or  not 
the  story  of  this  man  Gray  is  true  in  its  entirety 
or  part  of  it,  and  I  am  then  going  to  ask  you  to 
take  the  confession  of  Mrs.  Snyder,  and  this  is 
the  way  for  lack  of  time  that  I  decided  to  finally 
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leave  this  matter  with  you,  in  my  opinion,  with 
what  little  experience  I  have  had.  It  is  the  only 
way  you  can  arrive  at  the  truth  in  this  case,  and 
we  are  willing  to  fall  by  the  suggestion.  You 
haev  heard  all  the  evidence  and  you  know  wh 
the  truth  lies.  Take  her  confession  and  the  cir- 
cumstances under  which  it  was  taken.  Take  his 
confession  and  the  circumstances  under  which  it 
was  taken.  Take  her  statement  here  and  his 
statement  here,  and  then  decide  for  yourselves 
where  the  truth  lies.  Which  sounds  most  plans-  8018 
ible?  Which  do  you  think  can  attach  the  greater 
credence  to?  And  when  you  have  done  that  try 
to  recall  her  statement  here,  and  how  it  was 
taken.  It  was  taken  before  this  man  who  pre- 
sides here  and  who  has  lived  up  to  every  tradi- 
tion of  the  American  bench  and  Bar,  protected 
in  all  she  did  as  she  should  have  been  by  a 
Magistrate,  although  of  an  inferior  court,  the 
moment  she  was  arrested,  if  one  was  around. 
Of  course,  her  statement  differed  then  from  what 
it  does  today,  with  men  around  her  and  poking 
and  grabbing  to  question  her,  asking  this  and  HO  19 
saying  that,  her  mother  crying  to  see  her  and 
could  not,  her  daughter  crying  to  see  her  and 
could  not,  no  lawyer,  no  friend,  no  member  of 
the  family,  and  finally  she  makes  some  statement 
and  lots  of  them  you  know  are  all  wrong.  The 
only  reason  that  we  brought  the  little  girl  to 
the  stand  was  that  it  became  absolutely  neces- 
sary in  view  of  the  fact  that  we  wanted  to  show 
yon  how  much  you  could  rely  on  that  statement 
as  being  her  hand  or  someone  else,  and  we  do 
rot  say  who,  but  that  confession,  "I, then  called 
Lorraine  at  three  o'clock,"  we  all  now  know  that 
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was  not  so,  but  we  put  on  other  witnesses.  Who 
^\  ould  be  the  best  one  to  know?  Lorraine  her- 
self, wouldn't  she?  So  we  brought  her  down 
here,  and  she  said  that  the  sun  was  shining, 
and  you  know  it  was,  and  you  know  it  was  about 
eight  o'clock  when  this  thing  happened.  You 
are  sure  of  that  and  so  perhaps  you  may  not  have 
liked  it  any  more  than  did  this  defendant,  who 
perhaps  you  might  have  seen,  perhaps  objected 
to   counsel's   course,   but   if   these   baby   lips   of 

8021  today  become  the  expressed  one  of  the  woman 
tomorrow,  and  Judge  Hazelton  and  myself  had 
gone  along,  and  God  spared  our  lives,  and  some- 
one said  there  was  a  question  about  this  or  that, 
could  we  forgive  ourselevs,  saying  we  did  not 
do  all  that  we  had  a  right  to  do  in  defending  the 
fate  of  our  client! 

And  there  is  your  confession.  There  is  the 
other  one.  Take  them.  Read  them.  Consider 
them. 
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Now,  may  I  have  the  confession  of  Judd 
Gray  and  the  confession  of  Mrs.  Snyder. 
(Paper  handed  counsel.) 

Now,  gentlemen  of  the  jury,  I  come  to  what 
seems  to  me  a  most  salient  fact  in  view  of  this, 
and  follow  this  very  closely,  we  do  not  want  to 
bother  with  his  confessions.  Take  it  for  granted 
it  is  so  or  not,  because  he  has  told  you.  It  does 
not  make  any  difference  whether  there  is  any 
confession  as  far  as  he  is  concerned  at  all,  ex- 
cept where  he  tried  to  drag  her  with  him. . 

Now,  why  we  have  made  this  attack  about  five 
and   seven,   is  not  casting  a   reflection  upon   the 
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District  Attorney  or  the  police  except  in  this  way, 
they  must  admit  that  their  office  is  not  infallible 
because  it  is  not.  I  happened  to  be  District  At- 
torney and  Assistant  District  Attorney  a  great 
many  years,  and  I  know  mistakes  are  made,  and 
you  do  not  intend  to  do  so,  but  it  is  a  very  com- 
mon thing  to  do  so,  and  in  my  opinion  this  is 
what  happened,  this  man  Gray  whose  confession 
was  taken  under  duress  and  dropped  in  his  de- 
fense, came  in,  in  a  joking  manner,  and  told  the 
officers  it  was  all  a  joke,  or  at  least  I  take  it  in  8024 
a  joking  manner.  Someone  told  him  Mrs.  Sny- 
der had  confessed,  and  he  of  course  naturally 
you  know  what  he  would  do  without  me  telling 
you.  And  he  does.  Now,  at  the  time  she  signed 
that  confession  what  Gray  had  said  was  known 
to  those  who  were  doing  the  talking.  Now,  it  is 
easy  in  the  heat  of  desire,  they  had  many  a 
chance  to  get  information  from  him,  what  he 
was  going  to  say  or  did  not  say,  they  had  their 
long  distance  telephone  to  Syracuse,  they  were 
at  Albany  and  boarded  the  car,  there  was  every 
means  to  have  somone,  some  intermediary  get  8025 
down  here  the  things  Gray  had  said,  and  so  the 
story  is  to  Mrs.  Snyder  that  Gray  says  this  and 
Gray  says  that.  She  could  easily  have  said  it 
this  way,  and  upon  the  term,  the  misuse  of  an 
adverb  or  a  noun  or  an  article,  may  change  it. 
How  easy  would  it  be  for  her  in  that  nervous 
condition  to  hear  someone  say,  Gray  says  so- 
and-so.  Yes.  That  is  all,  because  Gray  had  told 
her  what  he  had  done.  They  could  say,  why, 
Gray  says  so-and-so.  She  said,  that  is  right,  he 
said  so,  and  I  leave  out,  that  is  right,  and  it 
becomes  her  narrative  in  first  person. 
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Now,  before  I  show  you  these  papers  here,  5 
and  7,  the  original  confession,  I  will  refer  to  5 
and  7  taken  from  the  copy  first  in  evidence  on 
which  the  name  Euth  Snyder  is  signed.  Now,  if 
\ou  recall  the  man  who  took  this  confession  and 
boiled  it  down  at  her  request  from  the  52  pages 
into  eight  or  nine,  was  Assistant  District  Attor- 
ney Senator  Daly.  Now,  what  happened.  He 
goes  running  in  and  out.  He  leaves  Werle  there. 
You  remember  Werle  was  left  there  with  her,  and 

8027  wnen  Senator  Daly  came  back  the  woman  was 
in  a  faint,  and  they  called  a  doctor,  and  so  the 
things  in  that  form  is  the  paper  signed.  Now, 
Senator  Daly  said  that  they  came  in  with  pages 
8  and  2  or  8  and  3,  but  in  any  event  for  some 
reason  or  other  there  were  two  pages  of  papers 
taken  into  her.  They  did  not  finish  them  all  at 
once,  but  for  some  reason  8  or  7  were  finished 
and  then  2  were  finished  and  brought  in.  And 
after  that  she  signed  some  papers.  Now,  these 
minutes,  that  someone  said,  I  think  the  evidence 
was,  that  the  copy,  someone  said  was  signed  for 

8028  the  record  or  a  matter  of  record.  That  is  a  copy. 
Now,  it  is  a  certainty  that  District  Attorney  Daly 
never  saw  her  sign  that  copy.  That  is  a  cer- 
tainty. And  he  may  not  know  what  the  quibbling 
was  why  it  was  signed  with  the  original,  but 
tboro  is  one  sure  thing,  he  never  saw  her  sign  the 
copy  on  5  and  7,  and  I  will  tell  you  how  I  know 
he  did  not,  because  his  Honor  said  to  him,  do 
you — are  yon  able  to  say  whether  or  not  on  5 
and  7  that  is  the  signature  of  Ruth  Snyder. 
Mr.  Daly  hesitated  for  some  long  time  and  then 
he  said  I  think  it  is.  Now,  had  he  seen  her  sign 
it — there  need  not  be  any  handwriting  expert  or 
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knowledge,  if  you  saw  them  write,  he  could  say 
it  was  her  signature  the  same  as  he  could  say  it 
was  her  signature  when  he  brings  at  the  end  of 
the  entire  testimony.  Now,  No.  5  strange  to  say 
in  the  original  which  don't  bear  her  handwriting, 
say  of  getting  rid  of  her  husband  on  Saturday, 
March  19th,  I  received  this  letter  some  time  dur- 
ing the  week  of  March  15th,  probably  three  or 
four  days  before  the  19th,  exactly  when  I  don't 
remember,  and  I  received  another  letter  on  Sat- 
urday morning,  March  19th,  which  was  a  very  8030 
formal  letter  from  Mr.  Gray,  stating  that  he 
would  be  at  my  house  on  Saturday,  March  19th, 
about  1 1 .30  P.  M.  for  the  purpose  of  getting  rid 
of  my  husband  or  going  through  with  what  we 
had  planned  on  Saturday,  March  19th.  Myself 
and  my  husband  and  daughter  went  to  a  friend's 
house  named  Fidgeon.  I  made  it  my  business  to 
see  that  the  cellar  door  and  the  kitchen  door 
would  be  unlocked.  At  the  party  at  Fidgeon 's 
T  was  careful  so  that  I  wouldn't  drink  too  much 
intoxicating  liquor,  and  on  one  occasion  suggested 
that  they  give  my  drink  to  my  husband.  We  had  8031 
been  drinking  ginger  ale  highballs  at  Fidgeon 's 
My  husband  and  daughter  and  I  arrived  home 
about  2.00  A.  M.  on  Sunday  morning  the  20th. 
My  husband  left  my  daughter  and  I  out  on  the 
sidewalk.  We  entered  by  the  front  door.  As 
you  enter  our  house  through  the  front  door  you 
enter  into  a  foyer.  On  one  side  of  the  building 
on  the  first  floor  is  a  living  room  and  sun  parlor, 
(  n  the  other  side  of  the  foyer  is  a  dining  room 
and  kitchen,  and  a  stairway  leading  upstairs 
brings  you  into  a  hall.  The  bathroom  is  in  the 
southeast  corner  of  the  building  in  the  rear,  and 
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the  baby's  room  is  in  the  southwest  corner. 
Mother's  room  faces  west  and  my  room  runs  the 
whole  length  of  the  building  facing  north,  east  and 
west.  I  took  the  baby  to  her  room  and  she  un- 
dressed and  I  put  her  to  bed.  Before  this  as  I 
was  passing  to  the  baby's  room  I  saw  Mr.  Gray  in 
my  mother's  room,  and  I  said,  'I  will  see  you  in 
a  little  while.' 

No.  7  going  further  "After  we  had  all  the 
details  arranged  he  kissed  me  and  walked  into 
80.>3  my  husband's  room.  There  was  no  light  in  the 
house.  He  walked  from  me  where  I  was  standing 
in  my  mother's  bedroom  into  my  own  bedroom 
when  I  followed  him  into  the  hall.  I  stood  in 
the  hall  between  my  mother's  door  and  our  door, 
and  my  mother's  door  is  only  three  feet  from 
my  room,  and  my  husband's  bed  is  at  the  door. 
In  the  darkness  I  could  see  Mr.  Gray  raise  his 
hand,  holding  what  I  believed  to  be  the  weight 
in  his  hand,  and  in  the  darkness  the  white  paper 
around  the  weight  stood  out.  I  saw  this  weight 
in  Mr.  Gray's  hand  start  to  travel  and  immedi- 
ately heard  a  thud  and  my  husband  groaned 
twice  after  I  heard  the  thud.  I  saw  Mr.  Gray 
lie  my  husband's  hands  behind  his  back.  I  was 
able  to  see  in  the  dark  because  there  is  a  street 
arc  light  on  the  opposite  side  of  the  street  from 
our  house,  which  at  all  times  during  the  night 
lights  up  my  room  so  that  you  can  see  objects 
in  it.  When  Mr.  Gray  struck  my  husband  he 
was  lying  on  his  left  side.  WTe  tied  his  hands 
behind  his  back  and  put  the  blue  handkerchief 
and  the  waste  with  the  chloroform  on  it  on  the 
pillow,  and  then  turned  my  husband  face  down 
on  the  pillow  so  that  the  waste,  blue  handkerchief 
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with  the  chloroform  on  it  would  cover  his  nose 
and  mouth.  He  then  covered  his  head  with  the 
blankets  to  make  sure  of  suffocation.  He  then 
tied  his  feet.  I  am  quite  sure  that  Mr.  Gray 
then  came  out  of  the  room  and  said  to  me,  "I 
guess  that's  it."  Now,  let  us  see  if  that  was 
the  truth,  and  she  said  so. 

You  will  find  in  those  two  pages  things  that 
she  said  she  did  not  state,  and  they  were  not  so. 
You  will  scan  the  line  over  very  closely  and  you 
will  see  where  that  was,  and  before  she  finally 
came  to  this  conclusion,  while  they  were  talking 
it  over,  this  was  brought  in  as  a  carbon  copy 
and  signed.  I  go  into  that  just  to  let  you  know 
in  what  condition  she  was  when  she  said  anything, 
and  along  that  line  let  me  say  to  you  that  there 
have  been  52  pages  spoken  of  here,  of  testimony 
that  was  taken  by  question  and  answer  under  the 
guidance  of  Assistant  District  Attorney  Thornton 
of  the  District  Attorney's  office.  Now,  why 
Thornton  was  not  called,  why  that  was  not  used, 
those  52  pages  that  was  boiled  down  they  say  at 
hor  request  into  eight  or  nine,  I  cannot  for  the 
life  of  me  make  out.  It  is  not  my  duty  to  put  it 
in  evidence.  The  People  must  use  all  the  evi- 
dence they  have  which  might  enlighten  the  jury 
in  loading  them  to  the  truth.  It  has  not  been 
offered  in  evidence  and  District  Attorney  Thorn- 
ton has  not  been  called  any  more  than  has  Of- 
ficer Trumpfellow,  who  as  I  understand  was  one 
of  the  first  people  who  spoke  to  her  in  the  pres- 
ence of  Commissioner  McLaughlin.  Why,  I  do 
not  know,  any  more  than  I  do  not  know  what 
could  ever  possess  the  District  Attorney  to  flaunt 
something  in  the  mind  of  the  juryman  that  was 
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worse  than  what  Attorney  Miller  flaunted  in  his 
opening,  which  he  never  proved,  and  I  say  it 
was  unfair  and  improper  and  I  say  that  it  was 
nothing  more  than  brutality  that  this  woman, 
metaphorically  struck  to  the  hide  here  in  this 
courtroom,  or  coming  down  you  might  say  a 
valley  of  a  thousand  spheres,  not  satisfied  with 
the  filth  that  had  been  thrown  upon  her,  not  satis- 
fied with  the  accusations  which  God  knows  were 
bad  enough,  the  dirty  insinuation  of  the  Assistant 

8039  district  Attorney,  "Didn't  you  sleep  six  nights 
in  a  hotel  with  a  man  by  the  name  of  Bernhard," 
and  then  making  no  attempt  to  disprove  it  or 
prove  it  was  cowardly  unfair  and  should  be  hope- 
IpssIv  disregarded  by  you,  and  taken  as  evidence 
of  the  facts  that  have  been  thrown  at  this  woman 
hither  and  thither,  without  any  proof  whatsoever. 
Again,  in  that  connection,  to  show  how  she  has 
been  besmirched  when  it  could  be  no  good  for 
either  side,  when  he  informs  yon  by  accident  that 
<nTery  time  that  he  debauched  the  mother  he  did 
it    in    the    baby's    room     Why,    prostitutes   have 

8040  boon  known  in  history  as  having  been  among  the 
most  iealous  women  of  the  morals  of  their  daugh- 
ters, that  they  have  even  been  known  to  kill  men 
that  allowed  their  daughters  to  know  the  life 
they  lived,  and  he  with  beds  hither  and  yon,  with 
couches,  with  sun  parlors,  said,  "She  inevitably 
led  me  to  the  baby's  room  and  I  debauched  her," 
not  thinking  of  little  Jane,  the  same  age,  over 
there  in  faraway  East  Orange  with  a  lovely 
wife,  and  he  asks  you  for  pity.  And  they  ask  you 
for  pity  for  the  likes  of  that.  What  kind  of  mind 
did  he  run  in,  everything  of  that  kind,  Christmas 
time;    underwear    for    Mrs.    Snyder,    silk    under- 
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wear  for  Lorraine;  Mrs.  Snyder's  juvenile  story 
books  for  Jane.  "Where  is  the  trend  of  mind 
here?  Figure  it  out.  I  have  a  few  minutes 
more  left  and  I  am  going  to  pass  up  to  some- 
thing that  perhaps  you  would  like  to  have  me 
speak  about. 

Gentlemen,  I  have  gone  as  briefly  as  I  could. 
In  fact,  it  has  been  very  arduous.  I  think  Dis- 
trict Attorney  Newcombe  and  Judge  Millard  will 
tell  you  how  difficult  it  is  for  us  to  try  to  cover 
everything  in  this  time,  and  yet  we  feel  it  would  8042 
be  an  outrage  to  ask  for  any  further  time,  so  we 
sometimes  jump  from  one  place  to  another  place, 
amble  along,  do  our  duties  as  best  we  see  it,  and 
take  up  as  little  of  your  time  as  possible,  and  I 
l<ope  for  all  of  us  you  will  look  back  and  realize 
that  many  points  might  have  been  expounded  to 
your  satisfaction  but  we  did  not  have  time  to 
do  it.     That  goes  for  all. 

Now,  the  one  cry  has  been  here,  the  motive 
insurance.  There  has  been  a  great  deal  here  that 
would  seem  to  show  that  the  onlj^motive  Mrs. 
Snyder  had  was  to  conceal  the  fact  that  she  had 
insurance  from  her  husband  at  some  later  day 
do  away  with  him,  enjoy  the  fruits  of  the  assassi- 
nation, and  go  perhaps  with  Gray  or  someone  else 
to  parts  unknown,  I  don't  know.  That  has  been 
handed  out.  Check  books  have  come  and  check 
books  have  gone;  some  show  from  a  joint  ac- 
count. You  will  remember  it  all  so  much  better 
than  I.  I  think  the  District  Attorney  shows  a 
book  in  which  there  are  no  entries.  I  believe  the 
defendant  Snyder  has  shown  one  in  which  there 
were  some.  In  any  event  they  .are  from  joint  ac- 
counts.    They  are  from  accounts  that  were  open 
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to  both  of  them  to  their  inspection.  They  could 
be  balanced  at  any  time  by  either  one  of  the 
drawers  on  that  account.  If  Snyder  should  take 
it  into  his  head  at  any  time  "I  would  like  to  get 
a  little  extra  of  this  a  little  extra  of  that,  how 
do  we  stand  here,"  or  without  asking  her  how 
we  stood,  he  would  have  a  right  to  go  down  there 
and  find  out  the  balance.  He  would  say  "How  did 
that  happen,  you  did  not  put  that  here."  In 
other  words,  she  was  laying  herself  open  to  dis- 

804f>  covery  all  the  time.  And  so,  she  got  a  ledger  and 
lo  and  behold  they  have  this  ledger  here.  They 
stated  this  is  not  open  to  the  public  gaze,  so  to 
speak,  or  to  Snyder's  gaze  they  claim.  You  look 
at  that  book  gentlemen.  You  will  see  it  is  sup- 
posed to  contain  a  book,  according  to  its  frontis- 
piece of  two  hundred  pages.  There  are  about 
fourteen  pages  missing  out  of  it,  and  what  is  in 
it  or  not  in  it,  I  don't  know.  I  only  have  dis- 
covered that  now,  that  has  been  brought  to  my 
attention.  I  can  easily  understand  how  a  man  or 
a    woman   could    be   misled   by   a    life   insurance 

804()  agent,  and  I  do  not  believe  that  we  require  any 
astrologist  to  inform  us  that  such  is  the  fact,  be- 
cause I  have  seen  a  life  insurance  agent  when  he 
got  through  with  me  made  me  believe  that  at  the 
end  of  three  years  I  was  going  to  have  the  City 
Mall  and  a  certificate  of  election  for  Mayor  for 
eight  years,  and  you  have  all  had  the  same  ex- 
perience. You  know  that  everything  is  said  and 
done,  and  whether  in  honesty  or  not  they  are 
continually  telling  about  the  profit  that  will  ac- 
crue, the  premiums  that  will  be  paid  back;  you 
have  a  secondary  clause,  or  you  have  participat- 
ing dividends,  you  have  that,  and  T  am  going  to 
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ask   and   challenge   all   of   you,    except   some   of 
you  in  the  insurance  business,  but  I  believe  we 
agreed  among  us  to  allow  every  insurance  man  to 
be  excused  by  stipulation,  so  I  do  not  believe  wo 
have  him   here  to  talk  to  here — I  want  to  ask 
you   now — there    is   nothing   dearer   to   whoever 
slip  may  be,  using  the  last  name  of  either  one  of 
the  twelve,  no  greater  and  dearer  possession  than 
an  insurance  policy,  and  I  hope  it  is  a  large  one, 
and  that  they  become  the  possessions  which  mean 
long  after  your  arms  have  ceased  to  labor,  the     8048 
children  can  go  to  school  and  the  widow  may  live, 
and  yet  I  dare  anyone  here  to  say  today  that  "the 
glib  insurance  man  told  you  all  about  it    I  doubt, 
unless  you  have  been  up  against  it  for  money  and 
required  a  loan  on  that  policy,  I  doubt  if  a  single 
mother's    son   of  you   has   ever   read   the   thirty- 
five  or  forty-five  printed  clauses  in  one  of  those 
policies.     I  found  that  out  in  inquiring  into  this 
case  of  ten  lawyers,  including  some  not  very  far 
distant  in  this  room,  that  they  didn't  know  a  thing 
about  the  clauses  in  those  policies,  and  I  want 
to  know  whether  you  did,  whether  you  looked  up     8049 
whether  you  were  going  to  get  this  back  or  that 
back.    Then  they  have  made  quite  a  cry  about  the 
fact  if  they  got  the  premiums  back  it  would  be  so 
much,  and  on  the  other  hand  it  would  cost  them 
so  much.     But  meanwhile  the  assured  had  been 
insured  during  all  those  three  years  and  a  half 
for  a  very  large  sum  of  money.    In  other  words, 
they  had  carried  him  all  these  years  and  he  had 
had  that  then  behind  the  family  for  three  and  a 
half  years  besides  the  amount  of  money  that  was 
returned.     Do  not   f orget.  that  would   appeal   to 
someone.     Now,  Snyder  had  nearly  met  with  an 
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accident.  Snyder,  I  believe,  there  is  some  evi- 
dence to  the  effect  that  he  had  nearly  drowned 
once.  He  was  a  man  I  believe  who  was  a  gun- 
ner, a  fisherman.  Undoubtedly  he  was.  Perhaps 
ho  wont  into  the  Maine  woods  where  a  man  is  in 
dansrer  of  accidental  shooting.  He  was  a  motor- 
boatman.  Sometimes  that  is  mighty  dangerous. 
There  are  storms,  trips,  everything.  He  was  a 
man  who  naturally  was  in  a  position  where  he 
was  apt  to  hazard  things.     He  was  an  automo- 

80.")  1  bilist,  and  everybody  tells  you  today,  insurance 
men  have  told  and  retold  because  of  the  fact  of 
congested  traffic,  the  extraordinary  traffic  and 
increasing  deaths  by  automobiles  that  make  men 
think  and  ask  for  these  higher  policies.  It  is 
talked  by  every  progressive  agent.  It  was  talked 
in  this  case,  and  Snyder  was  insured.  But  do 
not  forgot,  in  accusing  this  woman  of  a  sordid 
method,  you  do  not  go  very  far  before  it  would 
strike  you  with  telling  force  that  he,  Snyder,  re- 
served the  riffht  to  change  the  beneficiary,  and  at 
anv  time  that  he  saw  fit  her  schemes  would  go 

80oL  astray j  if  they  had  them,  could  go  through  the 
Tvindow  and  be  lost  forever  and  a  day,  because 
that  beneficiary  could  be  changed  overnight,  and 
the  Assistant  District  Attorney  asks  the  question 
of  the  ajrent,  "But  you  would  have  to  have  the 
policy  before  that  could  happen."  No,  yon 
woidd  not  have  to  have  anything  of  the  kind  no 
more  than  you  would  have  to  have  it  if  it  was 
burned  up.  You  would  go  and  make  an  affidavit 
and  go  through  the  proper  routne,  prove  its  loss, 
nnd  have  a  duplicate  so  marked  ,entered,  and  the 
original  would  never  be  paid  to  any  living  soul, 
an  1   if  you  could   not   prove  it  was  burned  you 
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conld  go  right  to  them  and  say,  "I  want  to 
change  it,  and  Rath  Snyder  has  the  policy,"  an  1 
she  would  be  made  to  give  it  up,  and  if  she  did 
not,  the  duplicate  would  be  issued  on  that  evi- 
dence and  her  policy  rendered  null  and  void. 
So,  do  not  let  them  disturb  you  at  all  about  hav- 
ing to  have  the  policy,  no  more  than  you  have 
to  have  any  other  lost  instrument,  no  more  than 
in  order  to  get  the  words  of  those  letters  into 
evidence  you  have  to  prove  any  more  than  the 
letters  were  destroyed.  8054 

Now,  on  the  question  of  concealment,  I  am  of 
the  earnest  belief  that  time  and  again  Mrs.  Sny- 
der did  everything  she  could  in  God's  world  to 
deceive  him  in   that  insurance. 

By  deception  I  mean  this.  It  may  have  come 
into  your  own  homes.  It  has  come  in  mine, 
where  there  might  be  an  argument  whether  you 
would  purchase  a  piece  of  property,  a  mortgage 
or  something,  or  its  installment,  or  anything;  of 
the  kind,  furniture,  anything,  and  the  result  has 
been  that  the  payment  of  that  installment  or  the  o().-r 
pnvment  on  that  mortgage  came  hard  at  times, 
and  whoever  had  been  the  one  opposing  it  in- 
variably, because  I  understand  that  husbands  and 
wives  quarrel  a  little  bit  in  most  every  American 
family,  if  the  husband  would  say  to  the  wife, 
"Now,  I  told  you.  Do  you  see?  We  took  this 
and  we  could  not  carry  it  out,"  and  whoever  had 
been  the  one  who  proposed  in  the  beginning,  the 
one  who  had  been  against  it  would  invariably 
crow  and  say,  "I  told  you  it  would  happen." 
Now,  Snyder  had  said  that  the  premiums  were 
too  high,  and  they  talked  of  cancellation,  and 
they    sought    cancellation,    but    they   were   never 
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cancelled  because  of  the  fact  that  they  believed 
by  holding  them  so  long  they  might  get  back 
more  and  save  a  great  loss.  So  undoubtedly 
that  woman,  whether  it  be  in  the  ledger  or  not, 
tli at  every  time  those  premiums  came  due  it 
would  be  the  old,  old  quarrel  again,  with  the 
inevitable  fear  that  this  time  he  might  cancel  it. 
Now,  she  had  a  perfect  right  to  have  a  policy  of 
that  size.  She  had  a  perfect  right  to  have  the 
double  indemnity  clause  viewed  from  the  things 
T  say.  And  remember  that  those  policies  were 
taken  out  in  1925  and  she  did  not  hire  a  safe 
deposit  vault  until  July  of  1926,  so  that  for  over 
a  year  or  a  year  and  a  half  they  were  laying 
there  in  an  open  secretary,  where  he  who  runs 
may  read. 

But  T  do  say  that  if  she  could  pay  those 
premiums  quietly,  if  she  could  prevent  the  mail 
coming  before  his  eyes  and  saying  "I  am  going 
to  drop  this  insurance"  and  even  Mr.  Gray 
thought  that  she  ought  to  have  more  insurance. 
TTe  is  carrying  twenty  or  thirty  thousand,  T  think 
be  said,  for  his  child,  and  he  was  in  no  more 
hazardous  business  than  the  corset  business.  He 
wasn't  taking  chances  in  the  way  this  man  was, 
in  boats,  and  the  gunning  field,  and  the  water, 
and  all  that  sort  of  thing. 

TTe  never  had  an  accident;  and  it  is  not  denied 
that  this  other  man  had  had  one,  whose  life  was 
snuffed  out  into  eternity. 

And  I  say  up  to  the  time  it  was  increased  it 
was  an  absolute  outrage,  under  the  circum- 
stances, for  Mr.  Snyder,  be  he  dead,  to  have 
carried  only  one  thousand  dollars  on  the  life  of 
himself  for  the  support  of  that  woman  and  child, 
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to  be  left  on  the  mortgaged  premises.  I  don't 
think  it  was  enough,  and  I  don't  think  he  gave 
fair  thought  to  that  matter.  Don't  say  anything 
against  the  dead  unless  it  be  good. 

We  have  got  to  carefully  consider  and  try 
to  find  out  just  where  the  truth  lies.  There  is  a 
thing  that  I  might  speak  to  you  about  that  I 
am  quite  sure  might  enlighten  you  somewhat,  but 
do  not  forget  this,  at  the  opening  of  that  door, 
the  invitation  to  come  there  was  for  the  most 
natural  purpose  in  the  world.  Problems  once  80(i0 
solved  are  easy  to  do.  She  had  dissuaded  him 
once,  and  hoped  to  dissuade  him  again. 

She  knew,  and  we  know  now,  he  was  never 
in  Buffalo  on  March  12th.  He  was  skulking 
around  that  house  to  do  the  job  alone.  When  I 
spoke  of  Buffalo,  knowing  he  was  with  Folsom 
<  nd  Kenny  Saturday  night,  he  changed  it  to  Fri- 
day, and  I  didn't  dare  to  go  any  further  because 
he  might  have  a  fake  alibi  in  Buffalo  as  well 
as  he  had  in  Syracuse.  Businessmen  who  know 
you,  and  only  four  or  five  days  before,  and  he  $()(]\ 
undoubtedly  said  where  the  insurance  came  from 
— and,  perhaps,  with  an  insinuation,  he  might 
have  said  "We  will  divide  this;  it  is  not  me  who 
did  it;  it  is  the  burglar  who  did  it;  keep  quiet, 
and  perhaps  we  will  work  together."  I  don't 
know  anything  about  that.  I  am  giving  you  the 
facts  as  they  are;  but  when  she  left  that  door 
open  she  did  it  for  the  reason  she  thought  she 
could  draw  him  out  of  this  terrible  crime  on  his 
part;  and  I  will  show  you,  in  conclusion,  why 
that  must  appeal  to  you.  She  knew  she  must 
gel  him  away,  that  desperate  man,  carrying  that 
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sashweight  and  that  terrible  stuff  all  over  the 
country. 

That  door  was  locked.  They  could  be  ex- 
pected to  get  him  coming  into  the  garage,  com- 
ing up  the  stoop,  somewhere  in  some  byway  or 
other  place  when  he  was  out  there  to  do  the 
job  that  he  came  out  to  do;  and  the  woman,  in 
her  intuition,  thought  "If  I  could  send  him 
away  again  and  get  rid  of  this  by  peace  and 
quietude,  it  may  gradually  be  forgotten";  and 
XQiyi  she  knew  that  in  his  mood  any  attempt  to  block 
him  on  that  tragic  night  might  have  ended  in 
the  death  of  Snyder,  where  she  could  not  have 
helped  him  any  way. 

Fidgeon  says  that  at  the  party  their  relations 
had  been  exactly  the  same  as  on  other  days. 

And  then  when  they  came  back  to  that  house, 
remember  this,  Mrs.  Mulhauser  said,  "It  is  get- 
ting late;  you  better  put  the  baby  to  bed  here." 

Do  you  mean  to  tell  me  that  a  woman  who  in 
the  throes  of  agony  of  childhood,  who  gave  this 
beautiful  baby  to  the  world  and  to  Snyder  after 
^  ^  a  severe  operation,  which  might  have  wrecked 
her  health  forever;  do  you  mean  to  say  that  there 
lives  that  woman  on  earth  that  would  have 
brought  home  that  baby  to  perhaps  see  the 
spectacle  of  the  mother  sending  that  baby's  father 
to  eternity?  That  woman  don't  live,  and  not 
one  of  you  twelve  men  believe  she  does.  And  it 
stands  out,  that  testimony,  more  eloquent  than 
any  words  that  can  be  uttered  by  me  or  any 
other  advocate  pleading  for  a  cause  that  he  be- 
lieves it  just. 

Now,  in  conclusion  may  I  say  that  this  is  a 
case  now  where  the  People  of  the  State  of  New 
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York  and  Henry  Judd  Gray  has  been  brought 
agjnst  Ruth  Brown  Snyder,  and  now  we  have 
got  to  where,  and  I  ask  you  to,  whether  you 
believe  Gray's  confession  or  her  confession.  If 
you  believe  her  confession,  she  should  be  acquitted. 
She  is  guilty  of  no  crime.  If  you  believe  his,  you 
must  stop  for  a  reasonable  doubt.  Now,  what  will 
give  you  a  reasonable  doubt.  Please  argue  right 
here  and  see  if  I  am  fair  with  you.  Now,  with 
that  feeling  standing  out  and  give  us  the  doubt 
that  I  know  from  the  testimony,  that  there  is  a 
balance  either  way,  because  if  they  are  evenly 
divided  I  maintain  it  creates  a  reasonable  doubt, 
and  at  this  time  recall  this,  that  we  now  rest  upon 
something  in  which  the  witness  had  no  concern. 
The  witness  had  no  concern.  One  of  the  most 
wonderful  medical  examiners  we  have  ever  known, 
a  man  whose  qualifications  have  been  admitted, 
before  he  hardly  opened  his  mouth  by  the  Dis- 
trict Attorneys  that  have  come  before  Mr.  New- 
combe  and  myself,  by  defendants  lawyers  who 
knew  him,  scarcely  ever  made  the  subject  of  cross 
examination,  and  that  is  Dr.  Neail.  And  here  ^037 
comes  that  which  sways  the  pendulum.  I  have  un- 
derstood somewheres  in  the  Pittsburgh  mills  there 
was  a  gigantic  piece  of  steel,  some  five  or  ten 
thousand  tons,  and  by  some  instrument  of  science 
vibrations  could  be  watched.  An  ordinary  lead 
pencil  was  so  placed  so  that  there  would  not  be 
the  vibration  of  ten  millionths  of  a  second  each 
vibration,  and  that  continued,  and  lo  and  behold 
in  a  certain  space  of  time  the  constant  tapping  of 
that  pencil,  it  was  noticed  that  this  mass  of  steel 
swayed  and  vibrated,  and  so  if  you  will  hammer 
and  pound  persistently  for  the  truth,  even  if  I 
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had  not  spoken  to  you  and  your  deliberations  were 
long  enough,  you  shall  find  ample  ground  for  a 
reasonable  doubt,  and  she  should  be  acquitted 
according  to  the  law  of  this  State,  and  not  through 
mercy,  sentiment,  pity  or  weakness  on  your  part. 
We  have  now  where  those  two  people  are  in  that 
death  home.  Someone  lies  and  someone  tells  the 
truth.  The  master  mind  of  this  crime  walked 
along  telling  you,  I  think  it  was  in  three  hours, 
ready  to  get   his  lie,  he   agreed  right   straight 

gQ09  along,  so  you  finally  said  it  is  the  truth,  but  when 
he  got  to  where  the  crucial  crime  was  committed 
and  had  you  ready  for  his  little  lie,  and  he  slipped 
it  right  over,  and  he  went  over  the  truth,  and  he 
bounded  over  the  lie,  as  a  part  of  the  long  nar- 
rative of  truth.  When  you  go  in  your  jury  room 
you  will  give  proper  and  due  consideration  of 
the  one  point  that  sends  her  home  to  Lorraine, 
and  it  is  this.  Dr.  Neail  says  that  not  one  of  those 
blows  but  could  have  rendered  him  unconscious. 
He  is  put  on  this  stand  by  Richard  Newcombe  as 
a  witness  for  the  People,  and  the  People  are  bound 

8070  by  his  answers.  He  says  that  not  only  the  third 
or  the  second,  but  that  any  one  blow  would  have 
rendered  Snyder  unconscious.  Gray  says  he  was 
there  and  Dr.  Neail  was  not.  And  again  in  his 
flippant  manner  he  says  I  am  a  murder,  but  please 
let  me  inform  you  that  Dr.  Neail,  the  most  astute 
medical  examiner  on  Long  Island,  don't  know 
what  he  is  talking  about,  but  I  do,  and  so  here 
goes  the  question  of  reasonable  doubt  or  as  to 
whose  favor  it  should  be  resolved,  and  that  is  to 
Ruth  Brown  Snyder,  because  if  Neail  tells  the 
truth,  and  if  there  is  a  reasonable  doubt  in  your 
mind  as  to  whether  Neail  told  the  truth  or  was 
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right,  you  must  acquit  her.  If  Neail  has  toll 
the  truth,  Ruth  Brown  Snyder  is  innocent,  by  tlffe 
very  language  that  Gray  has  used,  and  I  may  say 
in  conclusion  that  I  desire  to  thank  the  attorney 
for  the  defendant  and  the  District  Attorney  and 
again  the  court  for  the  courtesy  with  which  my 
colleague,  Judge  Hazleton  and  I,  have  been 
treated  here.  And  I  wish  to  thank  you  for  the 
patience  that  you  have  used  in  listening  to  me 
here  today,  and  I  want  to  say  to  you  if  it  be  the 
last  glance  I  may  give  a  juryman,  if  it  may  he  8072 
the  last  word  I  utter,  believing  as  I  do  in  the  oath 
that  I  took  when  I  became  a  member  of  an  hon- 
ored profession,  I  want  to  say  to  you,  looking 
you,  each  and  every  one  of  you  in  the  eye,  that  if 
your  verdict  shall  be  for  Ruth  Brown  Snyder  not 
guilt}r,  irrespective  of  anything  any  one  might 
censure  your  verdict,  and  before  my  God  I  mean 
it,  before  my  God  I  would  say  were  I  not  in  this 
case,  I  would  say,  you  have  upheld  the  majesty 
of  the  law.    The  majesty  of  the  law. 

The  Court:    The  defendants  will  now  re-     ^073 
tire. 

(Defendants  retire  from  the  court  room.) 

The  Court:  Gentlemen  of  the  jury,  we 
are  about  to  take  a  recess  of  one  hour.  You 
will  not  converse  among  yourselves  about 
the  case  or  suffer  anyone  to  speak  to  you 
with  reference  to  it,  and  you  will  keep  your 
minds  open  until  the  case  is  finally  sub- 
mitted to  you  for  your  consideration. 

Recess  until  2:45  o'clock  p.  m. 

RECESS. 
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AFTER  RECESS. 

The  Court:  There  must  be  silence  in  the 
court  room.  The  court  depends  upon  the 
public  to  observe  the  decorum  the  occasion 
demands. 

The  District  Attorney  may  address  the 
jury- 
Mr.  Newcombe's  Summation. 

8075  Mr.  Newcombe:  May  it  please  your  Honor, 
and  gentlemen  of  the  jury,  I  want  to  join  with 
Mr.  Millard  and  Mr.  Wallace  in  thanking  his 
Honor,  our  gracious  Judge,  and  you  gentlemen  of 
the  jury,  for  your  courtesy,  your  consideration 
and  your  attention. 

Just  seven  weeks  ago  yesterday  a  most  atroci- 
ous crime  was  committed  in  Queens  Village, 
Queens  County.  The  most  cold  blooded,  deliber- 
ate murder  in  the  history  of  the  County  of  Queens, 
in  the  history  of  the  whole  State  of  New  York. 

It  was  my  duty  as  your  District  Attorney  to 
investigate  and  seek  the  truth  as  to  the  perper- 
trators  of  that  murder,  and  that  truth  led  to  the 
defendant  Gray  and  to  the  defendant  'Snyder, 
and  they  have  been  brought  to  the  bar  of  justice 
to  answer  for  that  crime. 

Now,  in  my  seeking  of  the  truth,  in  my  pre- 
sentation of  the  facts  in  this  case  to  you  men  and 
to  his  Honor  there  has  been  no  vindictiveness; 
there  has  been  no  malice;  there  has  been  no  hatred 
in  my  heart  against  these  defendants  as  indivi- 
duals, but  it  is  my  sworn  duty,  and  I  took  my 
oath  before  my  God  when  I  took  this  office  that 
if  there  were  crime  committed  in  the  County  of 
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Queens  I  would  do  my  utmost  to  bring  to  the  Bar 
of  Justice  the  perpetrator  of  that  crime. 

Gentlemen,  let  me  review  briefly  what  we  have 
done  and  what  we  have  presented.  Mr.  Wallace 
said  to  you  that  this  case  is  the  People  and  Henry 
Judd  Gray  against  the  defendant  Snyder.  Gen- 
tlemen, that  is  baseless  and  unwarranted.  It  is 
not  the  People  of  the  State  of  New  York  and 
Gray  against  Snyder.  It  is  not  the  People  of  the 
State  of  New  York  and  Snyder  against  Gray.  It 
is  the  People  of  the  State  of  New  York  against  H078 
Ruth  M.  Snyder  and  Henry  Judd  Gray  for  the 
premeditated,  cold-blooded,  deliberate  murder  of 
Albert  Snyder. 

They  met  in  the  spring  of  1925.  You  have 
heard  of  their  relations  that  commenced  almost 
immediately  upon  their  first  meeting.  The  filth 
or  sordidness  of  that  I  am  not  going  to  stress  or 
go  over  again,  but  I  will  merely  say  this  to  you, 
that  those  relations  had  no  progressed  very  far 
or  very  long  before  the  killing  of  Albert  Snyder 
was  discussed,  before  plans  for  the  killing  of  Al- 
bert Snyder  were  made. 

He  says  that  she  suggested  it  and  planned  it, 
and  she  says  that  he  suggested  and  planned  it, 
but  it  does  not  make  much  difference  in  this  case, 
gentlemen  of  the  jury,  who  first  suggested  it  and 
planned  it,  the  fact  is  that  they  both  talked  about 
it,  and  they  both  planned  it,  and  you  heard  from 
his  lips,  you  heard  from  his  lips  when  the  details 
of  this  plan  were  born  at  the  Imperial  Hotel,  in 
one  of  their  orgies,  the  Imperial  Hotel,  in  the  third 
or  fourth  week  in  February,  and  then  the  details 
of  this  murder  were  planned;  and  on  the  question 
of  that  insurance,  the  insurance  which  in  ray  open- 
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ing  I  told  you  had  been  obtained  to  the  extent  of 
$50,000  without  the  knowledge  or  consent  of  Al- 
bert Snyder. 

Now,  you  have  heard  from  the  witness  stand 
how  that  $50,000  was  obtained.  You  heard  how 
Albert  Snyder  wanted  a  thousand  dollar  endow- 
ment policy,  but  she  and  Ash  field,  when  he  signed 
the  thousand  dollar  application,  had  him  also  an 
application  in  blank  without  a  thing  on  it,  and 
he  thought  he  was  signing  a  duplicate  of  the  thou- 
8081  sand  dollar  application,  and  then  the  next  day 
or  the  day  after  that  that  application  was  filled 
out  for  $50,000,  with  double  indemnity  in  the 
event  of  death  by  accident  and  being  killed  in  a 
robbery  or  burglary  would  have  been  a  death  by 
accident  within  the  meaning  of  the  terms  of  that 
policy. 

And  who  got  those  policies  when  they  were 
issued?  Did  they  go  to  Albert  Snyder?  No,  they 
went  to  Ruth  M.  Snyder.  Who  paid  the  premiums 
on  those  policies?  Ruth  M.  Snyder.  And  there 
is  not  a  single  stub  entry  in  those  books,  and  they 
are  in  evidence,  where  the  payment  of  a  premium 
on  either  the  forty-five  or  the  five  is  evidenced 
in  the  stub.  Not  one.  And  where  did  she  put 
those  policies  ?  In  a  safe  deposit  box  in  her  name, 
Snyder?  No,  in  the  name  of  Ruth  M.  Brown.  And 
in  that  box  when  it  was  opened  there  were  only 
the  policies  on  Albert  Snyder's  life,  in  which  she 
was  named  as  beneficiary,  all  the  cancelled  checks 
and  vouchers  with  which  she  had  paid  those  prem- 
iums, and  all  the  receipts.  Do  you  remember  she 
told  the  postman  that  when  notices  came  from 
the  Prudential  Life  Insurance  Company  they  were 
to  be  delivered  to  her  and  to  no  one  else? 
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There  was  a  price  on  Albert  Snyder's  head  of 
$97,000.  I  was  wrong  in  rny  opening.  I  said 
ninety-six.  Ninety-seven  thousand  dollars  was 
the  price  on  the  head  of  Albert  Snyder,  and  Ruth 
M.  Snyder  was  the  beneficiary,  and  Henry  Judd 
Gray  knew  of  that  insurance.  He  knew  that 
$50,000  had  been  written  on  the  life  of  Albert 
Snyder,  and  he  says  so  in  his  confession,  which 
he  admits  he  made  voluntarily  and  freely  in  ray 
office. 

They  talk  about  motive.  What  was  in  their  S084 
minds,  men,  you  and  I  don't  know;  only  God 
above  knows;  but  can't  you  see  what  it  was?  They 
had  their  plans  to  divide  that  insurance  or  use 
that  insurance  in  some  way.  Whether  it  would 
have  been  a  case  of  cheating  cheaters  or  not,  I 
don't  know;  but  that  was  their  plan.  And  they 
talk  of  motive,  the  hatred  that  that  woman  felt 
for  Albert  Snyder,  the  hatred  of  Albert  Snyder 
engendered  in  that  man's  breast  by  reason  of  that 
terrible  wrong  he  had  done  that  man;  and  then 
you  and  I  know  from  human  experience  that  there 
is  not  hate  in  the  world  as  great  as  that  hate  en- 
gendered by  a  realization  of  the  terrible  wrong 
we  have  done  someone  else. 

And  he  wanted  her  body  free  from  interference 
by  Albert  Snyder.  She  wanted  to  be  free  from 
Albert  Snyder  so  that  she  could  go  with  him 
where  and  when  she  pleased.  And  as  I  said  in 
my  opening  Albert  Snyder  was  an  encumbrance, 
;  ii  1  when  they  got  that  encumbrance  out  of  the 
way  they  would  also  have  $97,000. 

T  told  you  that  in  the  third  or  fourth  week  in 
February  these  plans  as  to  how  he  should  be 
killed  crystallized.    Henry  Judd  Gray  on  his  trips 
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was  in  Kingston  on  the  4th  of  March,  and  it  was 
on  the  4th  of  March,  in  Kingston  that  he  bought 
the  sashweight  and  the  chloroform  that  were 
used  on  March  20th,  in  the  killing  of  Albert  Sny- 
der. And  what  did  he  do.  With  that  sashweight 
and  that  chloroform  he  had  already  bought  the 
cotton  handkerchief  in  Albany,  the  blue  cotton 
handkerchief  that  was  also  used  in  the  murder; 
on  March  5th  he  came  to  New  York  and  by  ap- 
pointment he  met  the  defendant  Snyder.  For 
8087  what  purpose!  To  give  her  the  sashweight.  And 
she  brought  with  her  that  little  girl,  that  little 
nine  year  old  child,  and  they  sat  at  that  table  in 
Henry's,  and  so  the  child  would  not  hear,  notes 
were  passed  between  this  man  and  this  woman 
as  to  the  sashweight. 

And  she  walked  out  of  that  restaurant  with  the 
sash-weight  in  the  package  under  her  arm.  Is 
there  any  doubt  about  that?  And  she  took  it 
home  and  kept  the  original  paper  on  it,  though 
she  says  she  opened  it  and  to  her  amazement  and 
dismay  she  found  the  sashweight  with  the  bottle, 
and  this  roller  that  Hazelton  had  demonstrated 
for  you.  And  she  kept  that  Saturday  night,  and 
she  kept  that  Sunday,  and  she  kept  that  Mon- 
day, and  the  evidence  shows  that  she  kept  it  until 
the  night  of  March  19th  when  she  brought  it  up- 
stairs and  put  it  under  the  pillow  in  her  mother's 
room  with  the  whiskey  and  the  pliers  so  that  this 
man  could  go  on  and  through  with  the  murder 
they  had  both  planned.  And  what  happened  on 
March  7th?  You  remember  in  my  opening  I  said 
Albert  Snyder  was  slated  for  death  on  the  night 
of  March  7th.  Every  plan,  every  detail  had  been 
arranged,  but  for  some  reason  which  I  then  did 
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not  know  that  murder  was  not  carried  out  that 
night.  Now  we  know  the  reason.  The  defendant 
Snyder  and  Gray  met  on  the  afternoon  of  March 
7th.  She  met  him  at  the  Jamaica  Station  of  the 
Long  Island  Railroad  and  from  there  they  went 
over  to  this  Chinese  restaurant  and  sat  at  the  last 
table  on  the  lefthand  side,  and  Mrs.  Brown  was 
pway  on  the  night  of  March  7th.  There  would 
be  no  one  in  the  house  on  March  7th  but  Albert 
Snyder  and  the  defendant  Snyder  and  the  litflo 
girl  and  Henry  Judd  Gray,  and  the  murder  could  g090 
be  committed  that  night,  and  she  asked  him  then 
to  bring  a  rope,  and  he  went  back  to  his  office, 
and  out  of  a  drawer  in  a  desk  there  he  brought 
the  picture  wire. 

And  he  came  out  there  the  night  of  March  7th 
to  commit  that  murder.  If  he  hadn't  intended 
to  commit  the  murder  that  night  why  did  he 
bring  those  articles  out  with  him?  He  brought 
the  wire;  he  brought  the  chloroform,  and  he 
brought  the  gauze;  and  he  said  he  had  them  in 
a  paper  package.  He  went  out  to  that  house  pur- 
suant to  that  arrangement  made  in  that  Chinese 
restaurant,  and  the  signals  had  been  arranged. 
I  didn't  know  that  until  I  heard  the  testimony 
on  the  stand.  If  everything  was  all  right  an  1 
Albert  Snyder  were  asleep  there  was  going  to  be 
a  light  in  Mrs.  Brown's  bedroom.  Mrs.  Brown 
was  away.  And  he  goes  out  there  with  murder 
'  i  his  heart,  and  she  waits  out  there  with  murder 
in  her  heart,  but  Albert  Snyder,  that  home-loving 
man,  wouldn't  go  to  bed  and  to  sleep,  so  that 
they  could  kill  him.  That  night  he  was  working 
down  in  his  cellar;  whether  at  his  workbench  or 
on  his  little  boat  or  chopping  wood,  I  don't  know; 


8091 


8092 


2698 
Mr.   Newcombe's   Summation 


but  when  Gray  went  by  there  was  no  light  in  the 
mother's  room,  and  there  was  a  light  in  the  base- 
ment, in  the  cellar. 

And  he  walked  around  for  over  an  hour  wait- 
ing for  that  signal  light  to  come.  Waiting  for 
that  signal  light  to  come  so  that  he  and  his  para- 
mour could  go  in  and  kill  that  poor  devil  Albert 
Snyder.  And  the  light  did  not  come  in  the  bed- 
room because  Albert  Snyder  was  working  in  the 
cellar,  and  at  11:00  o'clock  or  thereabouts  she 
8093  saw  him  on  his  murder  vigil  outside  and  she  with 
her  murder  vigil  inside,  and  she  called  him  by 
rapping  on  the  door  or  window  and  he  came  up 
and  she  said — he  said,  rather,  is  he  asleep.  And 
she  said,  I  don't  think  so,  he  just  went  up,  I  think 
be  is  dozing.  And  Gray  had  his  accommodations 
and  reservations  on  that  midnight  train  for  Al- 
bany and  he  could  not  wait,  so  he  left  and  Albert 
Snyder  was  not  murdered  on  the  night  of  March 
7th.  The  plan  was  temporarily  off,  it  could  not 
then  be  carried  out.  Now,  she  says  that  when 
he  came  there  that  night  she  gave  him  back  the 
sashweight.  Why  didn't  she  go  on  the  witness 
stand  and  deny  that  meeting  and  that  conversa- 
tion in  the  Chinese  restaurant  in  Jamaica  on  the 
afternoon  of  March  7th.  She  could  not  because  it 
would  not  fit  in  with  the  story.  Why  did  she  not 
get  rid  of  that  sashweight  if  she  did  not  want 
Henry  Judd  Gray  to  use  it  on  her  husband. 

Imagine  the  temerity  of  the  woman  to  sit  there 
on  the  witness  stand  and  tell  you  twelve  men  that 
because  she  did  not  want  Gray  to  murder  her 
husband,  an!  she  knew  that  he  wanted  to,  and 
was  .':\ed  and  determined  upon  it,  she  gave  hi  in 
back  :ae  weapon  with  which  he  vv;;s  going  i  j  kill 
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him.  You  talk  about  romancing.  Is  there  a  more 
complete  romance  than  that  yarn?  She  kepi  that 
sash  weight  and  she  kept  it  until  Saturday  night, 
March  19th  and  Sunday  morning  March  20th, 
and  Gray  went  on  his  way  to  Buffalo.  And  try- 
ing to  «how  that  Gray]  was  at  Quetns  Village  on 
the  night  of  March  12th.  I  do  not  know  whether 
he  was  or  not.  It  does  not  make  a  particle  of  dif- 
ference to  the  case  whether  he  was  or  not,  but  1 
heard  his  testimony,  it  is  uncontradicted,  that  he 
was  meeting  customers  and  selling  his  goods  on  g09G 
Saturday  morning  in  Buffalo.  If  he  was,  how  is 
it  humanly  possible  for  him  to  be  at  Queens  Vil- 
lage around  nine  o'clock  on  Saturday  night  March 
19th? 

But  he  went  on  his  way,  and  she  communicated 
with  him,  and  he  with  her,  letters  and  telegrams 
and  telephones  until  the  night  of  March  19th 
was  fixed  for  the  murder. 

Mrs.  Brown  was  to  be  away  that  night  on  a 
case,  and  they  were  going  to  have  the  house  to 
themselves,  and  Mrs.  Snyder  and  her  husband 
and  the  little  girl  were  going  to  that  party  at  the 
Fidgeons.  She  arranged  with  Gray  that  she  would 
leave  the  side  and  rear  doors  open  so  that  he 
could  get  in.  She  arranged  with  Gray  that  he 
was  to  go  up  to  the  mother's  room  and  hide.  She 
admits  that;  she  admits  that  she  put  a  bottle  of 
whiskey  under  the  pillow  in  the  bed  in  the  moth- 
er's room,  but  the  fact  is  she  not  only  put  that 
bottle  of  whiskey  there  but  she  put  that  sash- 
weight there,  and  she  put  the  pliers  there.  We 
asked  her,  on  cross-examination.  "You  know  that 
he  was  coming  down  to  kill  your  husband,  didn't 
you,  on  the  night  of  Saturday,  March  19th?"  She 
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said  "I  knew  it."  "Why  did  you  leave  the  doors 
open?"  "So  I  could  dissuade  him  from  his  act 
and  get  him  out  of  the  house;"  and  get  him  out 
of  the  house.  In  order  to  get  him  out  of  the 
house  she  left  the  doors  open  so  that  he  could 
get  in  the  house  and  hide  up  in  the  mother's 
room. 

Gentlemen  of  the  jury,  if  she  hadn't  been  as 
bent  on  that  plan  as  Gray,  if  they  both  had  not 
been  determinedly  and  definitely  bent  on  the  mur- 
8099  der  °f  Albert  Snyder,  wouldn't  she  have  locked 
the  doors  of  that  house  and  kept  Henry  Judd 
Gray  out? 

She  is  sane,  she  is  a  bright  intelligent  woman. 
That  is  what  she  would  have  done.  But,  no,  she 
leave  those  doors  open  and  she  goes  on  to  the 
party  with  Albert  and  the  little  girl.  She  does 
not  drink  that  night,  her  drinks  go  to  Albert.  And 
when  Albert  Snyder  was  examined  after  the 
crime,  in  the  autopsy,  there  was  alcohol  three 
plus  in  his  brain  as  well  as  that  44:8  milograms 
of  chloroform  and  while  they  were  at  the  party 
Gray  having  arranged  that  fake  alibi  that  he 
thought  was  so  perfect,  and  gentlemen  of  the  jury, 
would  he  have  arranged  that  alibi  with  that  ela- 
borate detail  if  he  had  not  known  that  he  was 
going  down  to  Queens  Village  that  night  to  kill 
Albert  Snyder.  Would  he  have  written  those  let- 
tors  to  his  wife  and  his  business  concern  and  to 
J.  Gray,  dating  them  all  Saturday  afternoon  or 
Saturday  evening,  6:00  P.  M. 

He  put  6:00  P.  M.  on  there  because  he  knew, 
and  it  is  a  proven  fact,  that  the  only  train  that 
could  have  gotten  him  to  New  York  in  time  to 
have  participated  in  that  murder,  outside  of  the 
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one  he  took,  was  the  5:30.  So  he  put  6:00  P.  M. 
on  those  letters  because  he  had  murder  in  his 
heart  and  intended  to  use  that  as  his  alibi,  as  he 
tried  to  do.  And  he  came  down  to  New  York 
and  he  arrived  there  at  10:10,  and  it  was  not, 
as  Mr.  Millard  said  or  Mr.  Wallace  said,  he  did 
not  buy  his  accommodations  the  next  morning. 
He  got  his  accommodations  right  there  and  then 
in  the  Grand  Central  Station  on  the  first  morn- 
ing train  that  would  take  him  back  to  Syracuse 
on  Sunday,  March  20th,  and  that  was  8:45  A.  M.  si 02 
train.  And  then  he  goes  out  to  Queens  Village 
and  finds  that  house  in  darkness,  with  the  doors 
open  as  had  been  planned  and  a  package  of 
cigarettes  on  the  table  as  the  telltale  that  every- 
thing was  safe  and  quiet  and  he  could  go  on 
upstairs,  and  up  he  went,  and  he  went  to  Mrs. 
Brown's  room,  and  under  the  pillow  he  found 
the  sashweight  and  the  pliers  and  the  whiskey. 
And  then  he  tells  you  that  story  about  his  drink- 
ing, but  as  Mr.  Wallace  brought  out  he  was 
drinking  for  a  purpose  of  steeling  his  nerves, 
to  get  his  courage  up  to  his  sticking  point  of  811M 
carrying  out  that  murder.  Was  he  drunk  when 
he  committed  that  murder!  Was  he  drunk  after 
the  commission  of  that  murder!  Gentlemen  of 
the  jury,  no.  He  remembered  every  single  de- 
tail of  that  thing  as  if  it  happened  yesterday,  as 
if  he  Had  not  had  a  drink.  He  remembered 
about  the  shirt.  He  remembers  about  the  shirt 
being  new  and  taking  out  the  pins  in  the  shirt, 
which  made  him  know  it  was  new.  Taking  his 
studs  and  buttons  out  of  his  old  shirt  that  had 
the  blood  on  it  and  putting  it  into  the  new  shirt 
and   going   down   to   the   cellar   and   picking  up 
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the  coal  piece  by  piece  so  it  would  not  make  a 
noise  and  taking  the  broom  and  brushing  up  his 
footsteps  where  he  would  step  into  the  coal  bin 
to  get  that  coal.  Was  that,  man  drunk?  Was 
that  man  under  any  dominates^  or  hypnotism? 
That  man,  gentlemen  of  the  jury,  was  just  as 
clear-headed  and  clean-thinking  as  you  are  this 
very  minute. 

And  then  the  Snyders  came  back  from  the 
Fidgeon  party  about  two  o'clock  in  the  mom- 
8103  ing;  and  Gray  was  hiding  in  the  mother's  room, 
waiting  for  the  opportune  moment  to  join  hands 
with  his  paramour,  to  go  in  and  kill  Albert  Sny- 
der; and  she  says  when  she  came  in  Albert  Sny- 
der was  outside  putting  away  the  car  in  the 
garage.  She  came  up  with  the  little  girl,  and 
put  the  little  girl  in  her  room,  and  here,  in  the 
evidence,  is  adduced  something  which  we  did 
not  know.  She  locked  that  little  girl  in  that 
room,  and  she  went  down,  after  turning  that 
key,  and  talked  to  Gray,  and  then  she  went  into 
her  bedroom  and  disrobed,  and  then  Albert  Sny- 
der came  in  and  disrobed,  and  went  to  bed,  in 
the  twin  bed  beside  her,  within  six  inches  away, 
and  he  went  to  sleep.  She,  gentlemen  of  the 
jury,  like  a  wild  beast  of  the  jungle,  crouched 
there  and  watched  him  sleep,  waiting  for  the 
opportunity  to  strike  with  Henry  Judd  Gray; 
and  when  he  was  fast  in  sleep  she  went  in  and 
got  Henry  Judd  Gray,  and  together  they  came  in 
and  committed  the  cold-blooded,  atrocious  mur- 
der; the  most  vicious  murder  that  has  ever  hap- 
pened in  the  annals  of  Queens  County  or  the 
State  of  New  York. 

And,  gentlemen  of  the  jury,  they  talk  to  you 
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sympathy.  After  Albert  Snyder  had  been  struck 
on  the  head,  he  rose  up  and  there  he  saw  in  the 
act  of  killing  him  his  own  wife  and  her  lover 
Gray. 

God,  gentlemen,  think  of  that  man's  thoughts 
with  a  realization  that  he  was  being  murdered 
by  his  own  wife  and  her  lover. 

We  come  now  to  the  morning  after,  or,  rather, 
the  early  morning  of  the  murder;  I  won't  detail 
to  you  what  they  did  with  reference  to  making 
it  appear  like  a  robbery,  that  is  all  too  familiar  8108 
to  you,  but  at  six  o'clock  in  the  morning  Gray 
went  out,  and  I  won't  give  you  the  details  of 
his  movements,  because  they  are  also  too  clear 
in  your  mind,  and  he  went  back  to  Syracuse  and 
he  met  his  friends  there,  Haddon  Gray  and 
Piatt,  and  there  they  destroyed  those  tell  tale 
evidence. 

And  Gray  felt  supreme  and  safe  in  that  fake 
alibi.  And  at  eight  o'clock  Mrs.  Snyder  is  found. 
And  what  story  does  she  tell?  Does  she  tell  the 
story  she  told  here  to  you  on  the  witness  stand? 
She  tells  the  story  of  the  fake  robbery,  describes 
the  two  big  Italians,  one  with  a  big  black  mous- 
tache and  a  cap  pulled  over  his  eyes,  who  had 
struck  her  on  the  head.  And  she  persists  in  that 
story.  She  is  lying  in  her  bed  from  eight  o'clock 
Sunday  morning  until  she  is  taken  over  to  the 
Eichmond  Hill  station  house  about  seven  o'clock 
that  evening.  And  Commissioner  McLaughlin 
interviews  her,  my  assistants  interview  her,  and 
the  Police  Department  officials  interview  her. 
And  she  sticks  to  that  story  until  about  twelve 
o'clock  midnight  Sunday,  March  20th,  and  she 
finds  that  she  is  so  involved  with  her  lies,  she 
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has  so  involved  everybody  whose  name  she 
knows,  that  she  decided  to  tell  at  least  part  of 
the  truth.  And  jme  went  in  to  McLaughlin, 
and  you  remember  his  testimony.  She  told  him 
that  shortly  after  she  had  met  Gray  she  began 
to  burden  Gray  with  her  domestic  problems 
and  that  they  had  planned  ways  and  means  and 
discussed  ways  and  means  of  getting  rid  of 
Albert  Snyder. 

And   the  night  of  March   19th   was  definitely 

8111  fixed  as  the  night;  and  she  left  the  door  open 
so  that  he  could  come  in,  Gray  could  come  in; 
and  she  saw  Gray  strike  him  with  the  sash- 
weight;  and  then  they  mussed  up  the  house  to 
make  it  appear  like  a  robbery;  and  she  impli- 
cated Gray,  and  she  implicated  herself,  and  she 
admitted  these  relations  with  Gray  from  the 
time  when  they  first  met. 

Did  she  tell  him,  gentlemen,  one  single  word 
as  to  the  defense  she  has  now?  Did  she  tell 
McLaughlin  that  Gray  took  the  revolver  an  I 
threatened   to    shoot    her    unless    she    permitte  1 

8112  him  to  kill  her  husband?  Did  she  tell  McLaugh- 
lin that  she  got  him  downstairs  and  got  the  re- 
volver away  from  him  and  then  had  to  go  up  to 
the  bathroom  to  attend  to  some  personal  nee  Is, 
and  then  Gray  came  up  the  stairs  while  she  was 
in  the  bathroom,  and  while  she  was  in  the  bath- 
room she  heard  this  terrific  thud,  and  went  into 
her  room,  and  there  was  Gray  on  the  back  of 
her  husband;  and  she  pulled  Gray  off  and  Gray 
struck  her,  and  she  fainted?  Did  she  tell  that 
to  McLaughlin,  gentlemen?  No.  And  if  that 
had  been  the  truth,  if  the  story  she  tells  on  the 
stand  now   and  wants  vou   to  believe   had   been 
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the  truth,  would  she  not  have  told  that  story  to 
McLaughlin.  What  possible  reason  in  God's 
name  could  there  be  for  her  failure  to  tell  him 
that.  She  was  not  protecting  her  lover;  she 
was  not  protecting  her  past  discretions,  because 
she  told  those  all  to  McLaughlin.  Gentlemen  of 
the  jury,  that  story  she  told  on  the  witness  stand 
is  a  fabric  of  lies;  it  was  never  conceived  an  1 
never  thought  of  until  the  eve  of  this  trial  and 
for  the  benefit  of  this  trial.  When  she  made  her 
statement  in  the  District  Attorney's  office  to  8114 
Daly,  did  she  say  one  single  word  how  Gray 
had  taken  a  gun  to  her  and  threatened  to  shoot 
her  if  she  interfered  with  his  plan  to  kill  her 
husband.  Now,  she  took  him  downstairs  and  got 
the  gun  away  from  him,  and  then  the  rest  of 
that  rot,  about  how  she  was  in  the  bathroom 
when  Gray  killed  her  husband.  Not  one  single 
word  of  that  did  she  tell  to  Mr.  Daly,  and, 
gentlemen  of  the  jury,  if  that  had  been  the  truth, 
why  in  all  common  sense  would  she  not  have  told 
that   story   to   Mr.   Daly. 

And  you  men  by  reason  of  your  experience  as 
men  know  she  would  have  told  that  to  Daly,  but 
she  did  not  tell  it  to  Daly,  because  that  cock- 
and-bull  story  had  not  been  conceived  or  con- 
cocted at  that  time. 

Now,  gentlemen,  as  to  the  confessions  that  are 
in  evidence.  I  am  going  to  adopt  the  suggestion 
of  Mr.  Wallace.  I  am  going  to  ask  you  to  re- 
member distinctly  what  former  Commissioner 
George  McLaughlin  said.  I  want  -you  to  take 
the  confession  of  the  defendant  Snyder,  signed 
in  my  o"£ee  in  the  presence  of  Daly,  prepared  in 
my   olfice   in   the   presence   of   Daly.     And   take 
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Gray's  confession,  prepared  in  my  office  in  my 
presence.  Parallel  them,  gentlemen.  Word  for 
word.  There  is  not  a  single  substantial  incon- 
sistency between  what  she  told  McLaughlin  and 
what  she  told  Daly,  and  signed  in  my  office.  At 
the  outset  you  heard  all  this  hullaballoo  about 
duress  and  force  and  inhumanity  in  the  obtaining 
of  the  confessions.  Gray  and  his  lawyer  shouted 
it,  and  Wallace  and  Hazleton  and  Mrs.  Snyder 
shouted  it,  but  you  heard  from  his  own  lips  how 

8117  Gravy's  confession  was  obtained.  I  was  not  in  the 
office  when  Mrs.  Snyder's  confession  was  ob- 
tained, and  gentlemen  of  the  jury  you  know  and 
I  know  and  every  other  decent  man  knows  that 
those  statements  obtained  in  my  office  were  free, 
and  there  was  no  pressure,  there  was  no  coercion, 
there  was  no  fear  exercised. 

They  made  those  statements  themselves,  and 
they  know  it,  and  God  knows  it.  And  take  the 
confession  of  Mrs.  Snyder,  the  signed  confes- 
sion; look  at  pages  five  and  seven.  There  was 
all  this  fuss  about  pages  five  and  seven  while 

8118  Jvlr.  Wallace  was  examining  about  it.  I  didn't 
think  he  was  serious.  And  I  asked  his  Honor 
to  let  me  see  the  duplicate  confession,  which 
he  had  in  his  hand,  on  his  desk,  and  he  handed 
it  to  me,  and  there  were  pages  five  and  seven, 
and  every  other  page  that  he  had,  and  they  are 
in  evidence,  signed  by  Ruth  M.  Snyder;  and  there 
is  not  one  single  inconsistency  between  that 
statement  and  the  statement  she  made  to  George 
McLaughlin. 

Something  has  been  said  about  Hahner  and 
the  sashweight.  You  recall  that  it  was  about 
twelve    o'clock    midnight    when    the    defendant 
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Snyder  came  in  to  see  George  McLaughlin,  and 
told  him  how  she  and  Henry  Judd  Gray  had 
used  a  sashweight  in  the  killing  of  Albert  Sny- 
der, and  that  it  was  in  the  cellar  of  the  house 
up  there  in  Queens  Village,  and  then  it  was  that 
Hahner  was  sent  up  to  that  house  to  find  the 
sashweight  or  any  blunt  instrument  that  would 
tally  to  the  description  that  she  had  given.  Is 
there  any  mystery,  any  secret  about  that  situa- 
tion*. 

And  then  what  did  McLaughlin  do,  like  the     8120 
efficient  police  officer  he  was? 

She  told  him  that  Gray  was  in  Syracuse  or  on 
his  way  to  Syracuse.  He  said,  "Have  you  a 
picture  of  Gray."  She  said,  "Yes,  it  is  over  in 
a  bag  we  had  at  the  Waldorf."  He  does  not 
stop  to  go  into  the  details  of  the  commission  of 
that  crime.  He  has  got  to  get  her  fellow  mur- 
derer before  he  gets  on  a  boat  or  disappears, 
and  he  sends  over  there  without  waiting  for  de- 
tails, and  they  get  this  bag,  and  you  have  seen 
it,  and  in  that  bag  is  a  picture  of  Gray.  In  the  q,01 
meantime,  while  they  are  on  their  way  to  the 
Waldorf,  Commissioner  McLaughlin  notifies  the 
Syracuse  police  to  go  to  the  Onondaga  Hotel 
where  she  had  told  him  Gray  will  be,  and  arrest 
Gray,  and  they  do;  and  Gray  goes  over  to  the 
police  headquarters  in  Syracuse  and  he  tries  to 
laugh  the  thing  off  on  the  strength  of  his  alibi. 

He  tells  them  of  his  movements  Saturday 
night  and  Sunday  night,  as  he  had  prepared 
those  movements  by  his  alibi,  and  he  sticks  and 
he  persists  in  that  story.  He  gets  on  the  5:30 
train  for  New  York,  and  that  train  gets  to  Al- 
bany  at   8:30.      The   confession   of   Mrs.   Snvder 
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was  signed  in  my  office  in  the  presence  of  Peter 
M.  Daly,  who  sits  here  at  this  table,  at  eight 
o'clock,  not  later  than  8:30.  That  train  on  which 
Gray  travelled  did  not  leave  Albany  until  8:35. 
It  did  not  reach  Harmon  until  about  eleven 
o'clock.  There  was  no  stop  between  Albany  and 
Poughkcepsie  and  there  was  no  stop  between 
Poughkeepsie  and  Harmon.  It  was  after  they 
had  left  Poughkeepsie,  which  is  about  ten  o'clck, 
and   as   they   were    nearing    Harmon,    which    is 

8123  about  eleven  o'clock  that  Gray  for  the  first  time 
told  of  his  complicity  with  Mrs.  Snyder  in  the 
murder  of  Albert  Snyder.  The  statement  by 
Mrs.  Snyder  had  been  signed  two  or  three  hours 
before  that.  Gentlemen  of  the  jury,  if  those  are 
not  her  words  in  that  statement,  where  in  the 
name  of  God  did  we  get  them?  We  could  not 
have  gotten  them  from  Gray,  because  at  the  time 
she  signed  her  statement  Gray  had  never  said 
one  word  but  relied  on  his  alibi  and  denied  any 
complicity  in  the  murder.  So,  those  words  came 
from  the  lips  of  the  defendant  Snyder.     She  has 

8124  said  that  that  confession  was  not  signed  as  early 
as  that,  but  gentlemen  of  the  jury  you  have  the 
positive  unequivocal  testimony  of  Peter  M.  Daly 
that  it  was. 

Is  he  lying  about  that?  Has  he  any  reason 
to  lie  about  that?  No,  gentlemen,  and  if  he  did 
he  would  be  one  of  the  vilest  creatures  in  the 
world,  and  he  is  not.  He  is  a  decent,  red- 
blooded,  upstanding  American  citizen  but  did  she 
have  any  motive  about  lying  as  to  when  that 
confession  was  signed?  Yes,  she  did.  She  had 
every  motive  in  the  world,  because  she  is  seek- 
ing a  way  out  from  that  confession,  which  she 
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honestly  and  fearlessly  made  in  rny  office. 

And  in  those  statements  she  says  that  she 
and  Gray  killed  Snyder;  and  in  that  statement 
that  he  signed  he  says  that  he  and  she  killed 
Snyder.  Before  yon  now  in  evidence  you  have 
her  accusing  him  of  the  commission  of  that  mur- 
der; you  have  him  admitting  the  murder  and  her 
complicity  in  the  murder. 

Gentlemen,  I  told  you  that  we  must  get  the 
truth  in  this  case;  the  truth  is  all  we  want;  and 
we  have,  by  the  truth,  established  beyond  any  yp><; 
possible  doubt — to  say  nothing  of  a  reasonable 
doubt — that  Ruth  M.  Snyder  and  Henry  Judd 
Gray  planned  and  schemed  the  murder  of  Albert 
Snyder,  and  together,  joining,  aiding,  abetting, 
assisting,  counseling  and  advising  each  other, 
they  actually  caused  the  death  of  Albert  Snyder 
by  violence. 

Now,  gentlemen,  when  you  were  examined  as 
jurors  I  asked  you,  and  you  assured  me  under 
your  oaths  that  you  would  not  be  swayed  or  in- 
fluenced by  sympathy,  that  you  would  merely 
take  the  facts  in  this  case  as  adduced  and  the  812< 
law  from  his  Honor,  and  bring  in  a  verdict  en- 
tirely divorced  from  sympathy  or  sentiment.  And 
I  remind  you  of  that  oath,  gentlemen,  and  I  re- 
mind you  also  of  your  oath  and  assurance  that 
if  the  evidence  in  this  case  warranted  a  verdict 
of  first  degree  murder,  that  would  be  your  ver- 
dict, and  you  would  not  compromise  on  any  les- 
ser degree. 

Gentlemen,  our  whole  great  nation,  all  of  our 
^merionn  institutions  are  builded  and  founded 
upon  the  sanctity  of  the  American  home,  and  if 
in  this  case  there  should   be   a   failure   of  ade- 
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quale  punishment,  that  foundation,  that  corner- 
stone of  these  American  institutions  will  totter 
and  fall. 

And  as  men  of  Queens  County  you  owe  the 
duty  to  your  County  and  to  your  fellow  citizens, 
as  I  owe  that  same  duty,  that  nothing  shall 
swerve  us  in  the  performance  of  this  duty,  and 
on  behalf  of  the  people  of  Queens  County,  on 
behalf  of  the  People  of  the  State  of  New  York, 
whom  I  represent  here  and  now,  the  State  of 
8129  New  York  asks  you  to  bring  in  the  verdict  that 
is  warranted  by  the  evidence,  and  that  is  mur- 
der in  the  first  degree  as  against  both  defend- 
ants. 

(The  jury  then  retired  for  a  short  recess.) 
(The  jury  returned  to  the  courtroom.) 
The   Court  charged  the  jury  as  follows: 

Tlie    Court's    Charge 

Gentlemen  of  the  jury,  the  defendants  are  on 
trial  charged  with  the  crime  of  murder  in  the 
first  degree.  The  accusation  of  the  indictment 
is  that  on  March  the  20th,  1927,  at  Queens,  in 
the  County  of  Queens,  State  of  New  York,  aid- 
ing, assisting,  abetting,  inducing  and  procuring 
each  the  other,  Ruth  Snyder  and  Henry  Judd 
Gray,  with  meditated  design,  did  feloniously, 
wilfully  and  with  malice  aforethought  kill  and 
murder  .Albert  Snyder,  did  they  one  or  the 
other,  or  both,  do  this  thing?  That  is  the  issue 
murder-  Albort  Snydor.  Did  they,  ono  or  the 
of  fact  which  you  have  to  determine,  and  you 
will  determine  this  issue  of  fact  on  the  evidence, 
and  applying  thereto  the  principles  and  rules  of 
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law  which  govern  a  case  of  this  character,  as 
the  Court  now  gives  them  to  you;  and  these 
rules  of  law  you  must  permit  to  control  your 
consideration  of  the  evidence,  your  conclusion 
and  your  verdict. 

The  indictment  of  the  defendants  is  but  a 
formal  charge;  it  is  no  evidence  of  guilt. 

The  defendants  are  each  presumed  to  be  in- 
nocent, and  this  presumption  protects  each  of 
them  at  every  stage  of  the  trial  until  it  is  over- 
come by  your  verdict.  The  defendants  are  not  SI 32 
required  to  prove  their  innocence;  they  are  not 
required  to  prove  anything.  The  burden  of  prov- 
ing their  guilt,  as  charged,  rests  upon  The  Peo- 
ple; and  if  upon  the  whole  evidence,  that  of  the 
prosecution  and  that  of  the  defense,  you  enter- 
tain a  reasonable  doubt  of  the  guilt  of  the  ac- 
cused or  of  either  one  of  them,  that  one,  or  both 
of  them,  if  such  reasonable  doubt  of  guilt  is 
entertained  of  both,  must  be  acquitted.  When  the 
crime  charged  consists  of  several  degrees,  as  it 
does  in  this  case,  the  same  rule  applies,  and  the 
same  burden  is  on  the  People  to  prove  beyond 
a  reasonable  doubt  the  degree  of  the  crime 
charged  and  every  fact  necessary  to  constitute 
that  degree.  This  burden  of  proof  never  shifts 
from  the  prosecution  to  the  accused. 

Homicide  is  the  killing  of  one  human  being 
by  the  act,  procurement  or  omission  of  another. 

The  killing  of  a  human  being,  unless  it  is  ex- 
cusable or  justifiable,  is  murder  in  the  first  de- 
gree when  committed  from  a  deliberate  and  pre- 
meditated design  to  effect  the  death  of  the  per- 
son killed. 

The   defendants   are    each    accused    of    killing 
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ALBERT  SNYDER,  from  a  deliberate  and  pre- 
meditated design  to  effect  his  death. 

Such  killing  of  a  human  being  is  murder  in 
the  second  degree  when  committed  with  a  design 
to  effect  the  death  of  the  person  killed,  but  with- 
out deliberation  and  premeditation. 

Such  killing  of  a  human  being  is  manslaughter 
in  the  first  degree  when  committed  with  out  a 
design  to  effect  death:  in  the  heat  of  passion,  but 
in  a  cruel  and  unusual  manner,  or  by  means  of 

8135  a  ^anSerous  weapon. 

Such  killing  is  manslaughter  in  the  second 
degree  when  committed  without  a  design  to  ef- 
fect death:  in  the  heat  of  passion,  but  not  by  a 
dangerous  weapon,  or  by  the  use  of  means  either 
cruel  or  unusual  or  by  an  act  or  procurement 
which  does  not  constitute  the  crime  or  murder  in 
the  first  or  second  degree,  nor  manslaughter  in 
the  first  degree. 

Homicide  is  excusable  wben  committed  by  ac- 
cident or  misfortune  in  doing  any  lawful  act 
by  lawful  means  without  unlawful  intent. 

8136  Homicide  is  justifiable  when  committed  in  the 
lawful  defense  of  the  slayer. 

The  law  requires  the  court  to  give  you  these 
definitions  of  homicide  in  all  of  the  degrees. 

You  must  take  into  consideration  all  the  var- 
ious degrees  of  homicide  as  defined,  and,  irre- 
spective of  the  fact  that  the  indictment  charges 
murder  in  the  first  degree  only,  you  must  weigh 
all  of  the  evidence  adduced  by  the  People  and 
by  the  defendants,  for  it  is  within  your  province 
to  render  a  verdict  of  homicide  in  a  lesser  de- 
gree, provided  the  evidence  in  your  opinion  war- 
rants  such  verdict   beyond   a   reasonable   doubt. 
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If  after  considering  all  of  the  evidence,  you  have 
a  reasonable  doubt  as  to  the  degree  of  guilt  of 
either  or  both  of  the  defendants,  it  will  be  your 
duty  to  resolve  that  doubt  in  favor  of  either 
or  both  of  the  defendants  as  the  case  may  be, 
and  if  you  have  a  reasonable  doubt  as  between 
a  greater  or  lesser  degree  of  guilt,  you  must  re- 
solve that  reasonable  doubt  by  rendering  a  ver- 
dict for  the  lesser  degree. 

If  two  persons  with  malice  aforethought  and 
with  a  deliberate  and  premeditated  design  to  8138 
effect  the  death  of  another  person  as  these  terms 
hereafter  will  be  defined  to  you,  join  hands  to 
kill  that  third  person,  and  accomplish  the  act, 
the  law  does  not  concern  itself  as  to  how  much 
of  the  act  of  inflicting  death  was  done  by  this 
one,  and  how  much  was  done  by  that  one;  the 
fact  that  they  both  participated  in  any  degree 
in  the  accomplishment  of  the  act,  makes  them 
equally  quilty,  if  the  evidence  establishes  all 
these  facts  beyond  a  reasonable  doubt. 

The  Court  has  instructed  you  that  the  killing 
of  a  human  being  is  murder  in  the  first  degree, 
when  committed  from  a  deliberate  and  premedi- 
tated design  to  effect  the  death  of  the  person 
killed.  You  will  note  that  there  may  not  be 
only  an  intention  to  kill,  but  there  must  also  be 
a  deliberate  and  premeditated  design  to  kill. 
Such  design  must  precede  the  killing  by  some 
appreciable  space  of  time  but  the  time  need  not 
be  long.  It  must  be  sufficient  for  some  reflection 
and  consideration  upon  the  matter,  for  the  choice 
to  kill  or  not  to  kill,  and  for  the  formation  of  a 
definite  purpose  to  kill.  The  human  mind  acts 
with    celerity    which    is    somtimes    impossible    to 
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measure,  and  whether  a  deliberate  and  premedi- 
tated design  to  kill  was  formed  must  be  deter- 
mined from  the  circumstances  of  every  case. 

If,  therefore,  the  killing  is  not  the  instant  ef- 
fect of  impulse,  if  there  is  hesitation  or  doubt  to 
be  overcome,  a  choice  to  be  made  as  the  result 
of  thought,  however  short  the  struggle  between 
the  intention  and  the  act,  it  is  sufficient  to  char- 
acterize the  crime  as  deliberate  and  premedi- 
tated murder. 
8141  Intent  or  design  to  kill,  deliberation  and  pre- 
meditation, followed  by  the  killing,  are  the  es- 
sential elements  of  murder  in  the  first  degree. 
All  of  these  must  be  found  in  the  evidence  be- 
yond a  reasonable  doubt  as  to  both  of  the  de- 
fendants, before  you  can  return  a  verdict  of 
guilty  of  murder  in  the  first  degree  against  both 
of  the  defendants. 

If  you  do  find  all  of  these  elements  to  exist  in 
the  evidence  as  to  one  only  of  the  defendants, 
your  verdict  of  guilty  of  murder  in  the  first  de- 
gree  will  be  against  that  defendant  only  and  you 
ol-iL,  wjjj  (]ea]  ^ith  the  other  defendant  as  the  evidence 
may  warrant. 

The  Court  has  instructed  you  that  the  killing 
of  a  human  being  is  murder  in  the  second  degree 
when  such  killing  is  committed  with  a  design  to 
effect  the  death  of  the  person  killed,  but  with- 
out premeditation  and  deliberation. 

The  difference  between  the  two  degrees  of  mur- 
der is  that  in  order  to  constitute  murder  in  the 
first  degree,  there  must  not  only  be  a  design  or 
intent  to  kill,  but  there  must  also  be  premedita- 
tion and  deliberation,  while  in  murder  in  the 
second  degree,  there  must  be  a  design  to  effect 
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the  death  of  the  person  killed,  but  carried  out 
without  any  premeditation  or  deliberation,  as  the 
Court  already  has  denned  these  terms  for  you. 

So  applying  this  law  to  the  evidence  which 
you  believe  true  beyond  a  reasonable  doubt 
against  either  or  both  of  these  defendants,  if  you 
are  satisfied  beyond  a  reasonable  doubt  that  the 
defendants  acting  together  both  caused  the 
death  of  Albert  Snyder,  with  a  design  to  effect 
his  death,  but  without  deliberation  and  premedi- 
tation, you  may  find  defendants  guilty  of  mur-  8144 
der  in  the  second  degree. 

If  you  find  only  one  of  the  defendants  caused 
the  death  of  Albert  Snyder  with  a  design  to  ef- 
fect his  death,  but  without  deliberation  and  pre- 
meditation, your  verdict  of  guilty  of  murder  in 
the  second  degree  will  be  against  tlWdefendant 
only,  and  you  will  deal  with  the  other  defend- 
ant as  the  evidence  may  warrant. 

The  Court  has  instructed  you  that  the  killing 
of  a  human  being  is  manslaughter  in  the  first 
degree  when  committed  without  a  design  to  effect 
death,  in  the  heat  of  passion,  but  in  a  cruel  and 
unusual  manner,  or  by  means  of  a  dangerous 
instrument. 

If  after  a  careful  consideration  of  all  the  evi- 
dence against  the  defendants  you  find  that  the 
defendants  are  not  guilty  of  the  crime  of  murder 
in  the  first  or  second  degree,  you  are  to  consider 
whether  the  defendants  are  guilty  of  the  crime  of 
manslaughter,  in  the  first  degiee. 

If  the  evidence  satisfies  you  beyond  a  reason- 
able doubt  that  both  of  the  defendants  caused  the 
death  of  Albert  Snyder  without  a  design  to  effect 
his  death,  in  the  heat  of  passion,  but  in  a  cruel 
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and  unusual  manner,  or  by  means  of  a  dangerous 
weapon,  you  may  find  the  defendants  guilty  of 
manslaughter  in  the  first  degree.  If  you  find 
only  one  of  the  defendants  caused  the  death  of 
Albert  Snyder  without  such  design  to  effect  his 
death,  in  the  heat  of  passion,  or  by  means  of  a 
dangerous  weapon,  your  verdict  of  guilty  of  man- 
slaughter in  the  first  degree  will  be  against  that 
defendant  only,  and  you  wiUdeal  with  the  other 
defendant  as  the  evidence  may  warrant. 

8147  ^  y°n  arriye  a^  the  conclusion  founded  upon 
the  evidence  that  neither  of  the  defendants  is 
guilty  of  the  crime  of  manslaughter  in  the  first 
degree,  you  will  consider  whether  the  defendants, 
one  or  either  of  them,  is  guilty  of  manslaughter 
in  the  second  degree. 

The  Court  has  instructed  you  that  the  killing 
of  a  human  being  is  manslaughter  in  the  second 
degree,  when  committed  without  a  design  to  ef- 
fect death,  in  the  heat  of  passion,  but  not  by  a 
dangerous  weapon  or  by  the  use  of  means  either 
cruel  or  unusual,  or  by  any  act  or  procurement 

8148  which  does  not  constitute  the  crime  of  murder  in 
the  first  or  second  degree,  or  manslaughter  in  the 
first  degree. 

If  the  evidence  satisfies  you  beyond  a  reason 
able  doubt  that  both  of  the  defendants  killed  Al- 
bert Snyder  withoutji  design  to  effect  his  death, 
in  the  heat  of  passion,  but  not  by  a  dangerous 
weapon  or  by  the  use  of  means  either  cruel  or 
unusual,  or  by  any  act  or  procurement  which 
does  not  constitute  the  crime  of  murder  in  the 
first  or  second  degree,  nor  manslaughter  in  the 
first  degree,  you  may  find  both  the  det'en  hints 
guilty  of  the  crime  of  manslaughter   in   the   se- 
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cond  degree.  If  you  find  only  one  of  the  defend- 
ants caused  the  death  of  Albert  Snyder  without 
a  design  to  effect  his  death,  in  the  heat  of  passion, 
but  not  by  a  dangerous  weapon,  or  by  the  use  of 
means  either  cruel  or  unusual,  or  by  any  act  or 
procurement  which  does  not  constitute  the  crime 
of  murder  in  the  first  or  second  degree,  nor  man- 
slaughter in  the  first  degree  your  verdict  of  guilty 
of  manslaughter  in  the  second  degree  must  be 
against  that  defendant  only,  and  you  will  deal 
with  the  other  defendant  as  the  evidence  may  $150 
warrant. 

If  you  find  from  the  evidence  that  neither  of 
the  defendants  is  guilty  of  the  crime  of  homicide 
in  any  of  the  degrees  of  that  crime  as  defined, 
you  must  acquit  both  the  defendants  by  a  verdict 
of  not  guilty. 

The  Court  charges  you  that  under  the  various 
degrees  of  homicide,  in  order  to  constitute  mur- 
der in  the  first  degree,  there  must  be  design  to 
kill,  accompanied  by  premeditation  and  delibera- 
tion; in  murder  in  the  second  degree,  the  design 
to  kill,  but  without  premeditation  and  delibera-  8151 
tion;  in  manslaughter  in  the  first  degree,  there 
must  be  a  killing  without  design  to  effect  the 
death,  by  a  person  in  the  heat  of  passion,  but 
in  a  cruel  and  unusual  manner  or  by  means  of  a 
dangerous  weapon;  while  in  manslaughter  in  the 
second  degree,  there  must  be  a  killing  by  a  per- 
son without  design  to  effect  death  in  the  heat  of 
passion,  but  not  by  a  dangerous  weapon,  or  by  the 
use  of  means  either  cruel  or  unusual,  or  by  any 
act  or  procurement  which  does  not  constitute 
the  crime  of  murder  in  the  first  or  second  degree, 
nor  manslaughter  in  the  first  degree. 


2718 
The  Court's  Charge 


8152 


815;5 


Under  this  indictment,  you  may  find  one  or  the 
other  or  both  of  these  defendants  guilty  of  any 
one  of  the  degrees  of  homicide,  as  defined,  pro- 
vided you  find  from  the  evidence  admitted  against 
each  defendant,  that  that  defendant  is  guilty  there- 
of beyond  a  reasonable  doubt;  and  you  must  find 
a  verdict  of  not  guilty  in  favor  of  one  or  the  other 
or  of  both  defendants,  if  from  all  the  evidence 
you  find  that  the  People  have  failed  to  make  out  a 
case  against  that  one  or  that  other  or  both  defend- 
ants beyond  a  reasonable  doubt. 

The  defendant  Gray  seeks  to  add  strength  or 
weight  to  the  presumption  of  innocence,  to  which 
I  have  made  reference,  by  testimony  concerning 
his  own  good  character.  Good  character  is  always 
one  of  the  issues  involved  in  an  accusation  of 
crime  and  should  be  taken  into  consideration  by 
you  in  conjunction  with  the  other  testimony  in 
the  case  in  determining  the  guilt  or  innocence  of 
the  accused. 

The  law  says  that  a  reasonable  doubt  may  be 
based  upon  good  character  alone,  where,  without 
81134  such  good  character,  no  such  doubt  would  exist, 
or  putting  it  in  another  way,  if  a  reasonable  doubt 
should  be  raised  in  your  minds  by  testimony  con- 
cerning this  defendant's  good  character,  he  would 
be  entitled  to  have  it  raised  in  that  way  the 
same  as  he  would  be  entitled  to  have  it  raised  in 
any  other  way,  but  good  character  is  not  a  de- 
fense to  crime.  A  defendant  has  no  right  to  say: 
"I  participated  in  the  commission  of  this  crime. 
T  was  part  of  its  commission,  but  at  that  time  my 
character  was  good  and  therefore  I  should  not 
be  held  to  blame  for  it."  That  is  not  the  law. 
Good  character  is  only  proven  for  the  purpose  of 
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assisting  you  in  determining  whether  or  not  the 
defendant  committed  the  crime  alleged. 

The  defendant  Gray  contends  that  he  was  led 
on,  induced  and  caused  to  play  the  part  which  ho 
played  in  this  murder  through  the  effects  of  drink 
and  some  other  influence. 

Under  the  law,  no  act  of  a  person  in  a  state  of 
voluntary  intoxication  can  be  deemed  less  crimi- 
nal by  reason  of  his  having  been  in  that  condi- 
tion. When,  however,  as  in  the  case  before  you, 
the  actual  existence  of  any  particular  purpose,  8156 
motive  or  intent  is  a  necessary  element  to  con- 
stitute a  particular  species  or  degree  of  crime, 
the  jury  must  take  into  consideration  the  ques- 
tion of  intoxication  in  determining  the  existence 
of  such  particular  intent. 

This  the  Court  instructs  you  to  do.  And  if  you 
are  of  the  opinion  that  the  deliberation  or  pre- 
meditation necessary  to  constitute  murder  in  the 
first  degree  did  not  exist,  it  is  within  your  pro- 
vince to  reduce  to  a  lower  degree  of  murder,  or 
in  the  absence  of  any  intent  to  kill,  then  to  reduce 
to  manslaughter  in  some  of  its  degrees.  **' 

The  law  does  not  deem  the  act  less  criminal 
by  reason  of  the  voluntary  intoxication  of  the 
accused,  but  the  law  does  permit  the  jury  to  take 
into  consideration  the  fact  of  intoxication  in  de- 
termining the  element  of  intent,  where  a  particu- 
lar intent  is  a  necessary  element  of  the  crime 
charged;  not,  however,  as  calling  for  an  acquittal 
when  the  act  charged,  minus  the  particular  intent, 
remains  a  criminal  act,  but  only  as  tending  to 
reduce  the  character  or  grade  of  the  offense  in  a 
proper  ease. 

Stated  more  briefly,  the  rule  then  is  that  when 
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criminal  intent  in  general  is  all  that  need  be  es- 
tablished, tbe  drunken  defendant  is  treated  as  if 
he  knew  the  consequences  of  his  acts,  but  where 
a  particular  or  specific  intent  must  be  established, 
if  the  jury  find  that  the  mind  of  the  defendant 
was  so  obscured  by  drink  that  he  was  incapable 
of  forming  that  intent,  it  may  justify  itself  in  the 
reduction  of  a  charge. 

You  are  bound  to  take  into  account  the  condi- 
tion of  the  defendants ;  if,  however,  it  appears 
that  although  intoxicated  at  the  time  of  the  homi- 
cide the  defendant  Gray  was  sober  enough  to 
form  an  intent  and  to  deliberate  and  premeditate 
the  crime,  his  responsibility  is  the  same  as  if  he 
had  been  perfectly  sober. 

The  law  recognizes  that  for  the  protection  of 
society :  there  must  be  some  rule  laid  down  meas- 
uring the  responsibility  of  a  person  who  may 
be  mentally  affected. 

The  law  provides  that  in  order  to  excuse  a 
person  from  criminal  liability,  there  must  be 
proof  that  at  the  time  of  committing  the  alleged 
8100  criminal  act,  he  was  laboring  under  such  defective 
reason  as:  (1)  Not  to  know  the  nature  and  qual- 
ity of  the  act  he  was  doing:  (2)  or  not  to  know 
the  act  was  wrong. 

Not  to  know  the  nature  and  quality  of  the  act 
or  not  to  know  the  act  was  wrong.  The  law  does 
not  hold  one  responsible  who  does  not  know  the 
nature  and  the  quality  of  the  act.  The  law  does 
not  hold  one  responsible  who  does  not  know  the 
act  was  wrong.  This  rule  will  apply  to  the  situa- 
tion here,  and  if  you  find  that  there  was  know- 
ledge of  the  nature  and  quality  of  the  act,  the 
rule  does  not  apply.     If  you  find  that  there  was 
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knowledge  that  the  act  was  wrong,  the  rule  can- 
not be  availed  of. 

The  defendant  Snyder  contends  that  whatever 
part  she  may  have  taken  in  the  crime  at  the  time 
when  it  actually  was  committed  was  due  to  com- 
pulsion. 

The  Court  charges  you  that  the  compulsion 
which  would  excuse  a  criminal  act  must  be  pre- 
sent, imminent  and  impending,  and  of  such  a  na- 
ture as  to  induce  a  well  grounded  apprehension 
of  death  or  serious  bodily  harm  if  the  act  is  not  8162 
done.    A  threat  of  future  injury  is  not  enough. 

One  who  acts  in  concert  with  another,  or  who 
aids  and  abets  another  in  a  homicide,  through 
compulsion,  having  a  reasonable  cause  to  believe 
that  his  or  her  life  would  be  taken  or  serious 
bodily  harm  would  result  unless  he  or  she  gave 
the  required  aid,  is  not  responsible  for  the  homi- 
cide committed  by  the  person  under  whose  con- 
trol he  or  she  acted;  but  if  after  the  immediate 
danger  has  passed  he  or  she  continues  to  aid, 
assist,  abet  or  advise  in  such  act,  he  or  she  is 
guilty,  as  if  such  danger  had  never  threatened  8163 
him  or  her. 

A  mere  threat  to  take  one's  life,  unless  he  or 
she  commits  homicide,  does  not  amount  to  a  suffi- 
cient cause  for  committing  such  homicide,  and 
the  plea  that  compulsion  was  exerted  upon  a  per- 
son at  the  time  will  not  excuse  that  person  where 
persons  might  have  avoided  the  necessity  by  es- 
caping before  that  time  came;  and  whether  or  not 
such  person  could  have  escaped  is  a  question  for 
the  jury. 

There  are  certain  rules  of  law  which  are  thrown 
around   an   accused   as    safeguards    of   his    legal 
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rights.  The  first  of  these  is  the  presumption  of 
innocence  already  defined,  which  holds  until  the 
contrary  is  established  beyond  a  reasonable  doubt. 
What  is  meant  by  this  term:  "a  reasonable 
doubt"?  A  doubt  based  on  reason  which  is  reas- 
onable in  view  of  all  the  evidence.  If,  after  an 
impartial  comparison  and  a  consideration  of  all 
the  evidence,  you  can  honestly  say  that  you  are 
not  satisfied  of  a  defendant's  guilt,  then  you  have 
a  reasonable  doubt.    But  if,  after  such  impartial 

8165  comparison  and  consideration  of  all  of  the  evi- 
dence, you  can  truthfully  say  that  you  have  an 
abiding  conviction  of  a  defendant's  guilt,  such  as 
you  would  be  willing  to  act  upon  in  the  more  im- 
portant matters  relating  to  your  own  affairs,  then 
you  have  no  reasonable  doubt. 

A  doubt  to  be  reasonable  must  have  something 
to  rest  upon.  It  must  be  substantial,  a  doubt 
arising  from  the  evidence  or  the  lack  of  evidence, 
such  a  doubt  as  an  honest,  sensible,  fair-minderl 
man  might,  with  reason,  entertain,  consistently 
with  a  conscientious  desire  on  his  part  to  find  the 

8166  truth.  A  doubt  is  not  reasonable  that,  in  the  face 
of  strong  evidence,  assumes  that  a  defendant  may 
possibly  be  innocent.  There  must  be  sincerity 
and  common  sense  in  the  doubt  to  make  it  reas- 
onable. 

Every  reasonable  doubt,  as  thus  defined,  spring- 
ing from  the  evidence  or  the  lack  of  evidence, 
must  be  resolved  by  you  in  this  case  in  favor 
of  the  defendant  in  whose  case  it  is  created,  in 
every  instance  where  created;  and  in  every  ele- 
ment of  the  case  against  either  or  both  of  the  de- 
fendants which  must  be  proven  to  establish  guilt. 

If  the  evidence  satisfies  you  beyond  a  reason- 
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able  doubt,  as  the  court  has  defined  reasonable 
doubt,  that  the  defendants  killed  Albert  Snyder, 
and  that  the  killing  proceeded  from  a  deliberate 
and  premeditated  design  to  effect  his  death,  the 
defendants  are  each  guilty  of  murder  in  the  first 
degree  and  should  be  found  so  by  your  verdict. 

The  People  contend  that  all  the  facts  and  cir- 
cumstances surrounding  the  killing  of  Albert  Sny- 
der lead  irrestibly  to  the  conclusion  and  beyond 
a  reasonable  doubt  that  the  killing  was  deliberate 
and  premeditated.  Whether  this  is  true  is  for  SX68 
you  to  determine. 

To  enable  you,  however,  to  fully  understand  the 
meaning  of  the  words  "deliberate"  and  "pre- 
meditated," as  applied  to  the  crime  of  murder  in 
the  first  degree,  I  charge  you  that  there  must  not 
only  be  an  intention  to  kill,  but  there  must  also 
be  a  deliberate  and  a  premeditated  design  to  kill, 
and  such  design  must  precede  the  killing  by  some 
appreciable  space  of  time,  but  the  time  need  not 
be  long.  The  time  for  reflection  is  not  to  be 
measured  by  minutes  or  seconds,  but  it  is  to  be 
measured  by  facts.  The  time  must  be  long  8109 
enough  to  make  a  choice  as  the  result  of  thought 
and  reflection,  and  to  act  upon  the  choice  thus 
made.  It  is  not  possible  to  measure  this  period 
by  any  ordinary  method  of  measuring  time  and 
hence  it  is  measured  by  what  must  be  done  to 
satisfy  the  law,  which  requires  a  deliberate  and 
premeditated  design,  and  whether  a  deliberate 
and  premeditated  design  to  kill  was  formed  must 
be  determined  from  all  the  circumstances  of  the 
case,  and  must  be  proved  beyond  a  reasonable 
doubt  to  your  satisfaction. 

The  People  contend  that  the  defendants  hail 
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known  each  other  in  the  most  intimate  way  for  a 
period  of  nearly  two  years,  on  frequent  occasions 
remaining  away  from  their  homes  and  spending 
their  time  together,  and  that  together  they  made 
plans  to  kill  or  "get  rid  of"  the  husband  of  the 
defendant  Snyder. 

That  these  plans  were  developed  in  talks  be- 
tween the  defendants,  which  talks  finally  culmi- 
nated into  a  fairly  definite  plan.     This  is  all  the 
contention  which  the  People  advance. 
8171  That  the  defendant  Gray,  pursuant  to  that  plan, 

purchased  the  sash  weight,  the  chloroform,  and 
the  other  implements  used  in  connection  with  the 
crime,  and  delivered  the  sash  weight  to  the 
defendant  Snyder  on  Saturday,  March  the  5th,  in 
Henry's  restaurant.  That  they  met  again  at  the 
home  of  the  defendant  Snyder  on  March  7th. 

That  the  defendant  Gray  then  went  out  of  town, 
but  communication  between  the  defendants  con- 
tinued, and  that  on  Saturday,  March  19th,  last, 
pursuant  to  the  joint  plan  of  the  defendants,  Gray, 
after  attempting  to  establish  an  alibi  in  Syracuse, 
&172  came  down  to  the  home  of  the  defendant  Snyder, 
the  doors  of  which  had  been  left  open,  and  en- 
tered the  room  of  her  mother,  also  pursuant  to 
the  plan  agreed  to. 

All  this  the  contention  of  the  People. 

That  when  the  defendant  Snyder  returned  from 
the  Fidgeon  party,  she  and  her  husband  went  to 
bed,  and  after  she  was  sure  that  her  husband  was 
asleep,  she  arose,  and  the  last  details  of  their  plan 
were  agreed  upon. 

That  both  of  the  defendants  then  entered  the 
room  where  Albert  Snyder  slept,  and  that  both 
of  them  actually  participated  in  his  murder. 
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That  both  of  them  afterwards  removed  gar- 
ments which  they  wore,  on  which  there  was  blood, 
and  burned  them  in  the  furnace,  hid  the  sash- 
weight  and  arranged  to  give  the  scene  the  appear- 
ance of  a  burglary.  That  the  defendant  Gray  then 
left  for  Syracuse,  but  not  until  after  the  defend- 
and  Snyder  had  permitted  herself  to  be  tied  by 
the  defendant  Gray.  That  she  remained  isolated 
in  her  room  for  a  period  of  about  two  and  a  half 
hours  before  calling  her  child,  her  neighbors,  the 
police,  or  anyone  else.  8174 

That  both  the  defendants  persisted  in  their  re- 
fusal to  state  what  happened  for  many  hours,  un- 
til finally  both  confessed  and  made  statements  to 
the  authorities. 

The  People  contend  that  all  the  circumstances 
which  have  been  brought  out  by  the  testimony  of 
the  People's  witnesses,  as  well  as  the  testimony 
brought  out  by  the  defendants  themselves, 
through  the  defendants'  statements,  admissions 
on  the  stand,  as  well  as  their  confessions  to  the 
authorities,  with  all  other  evidence  in  the  case, 
all  tend  to  substantiate  the  claim  of  the  People  8175 
that  the  crime  was  actually  committed  by  both 
of  the  defendants,  and  that  both  of  them  partici- 
pated in  it,  and  are  equally  guilty  of  murder  in 
the  first  degree.  So  much  for  the  People's  conten- 
tion. 

The  defendant  Gray  contends  that  the  sugges- 
tion to  murder  Albert  Snyder  was  first  made  by 
the  defendant  Snyder. 

The  defendant  Snyder  contends  that  the  sug- 
gestion to  murder  Albert  Snyder  was  first  made 
by  the  defendant  Gray. 

That  there  were  talks  and  communications  be- 
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tween  them  from  time  to  time  about  the  taking 
of  the  life  of  Albert  Snyder  is  testified  to  by  both 
defendants.  He  says  she  proposed  it.  She  says 
he  proposed  it.  They  both  testify  that  the  side  or 
rear  door  of  the  Snyder  house  were  left  open  by 
the  defendant  Snyder,  so  as  to  enable  Gray  to 
enter  the  house.  They  both  testify  that  it  had 
been  arranged  for  Gray  to  enter  the  house  through 
these  doors,  which  the  defendant  Snyder  was  to 
leave  open,  and  that  he  was  to  proceed  to  the 
mother's  room  on  the  second  floor  and  there  con- 
ceal himself.  They  both  testify  that  defendant 
Snyder  by  prearrangement  left  a  bottle  of  whiskey 
under  the  pillow  on  the  bed  in  the  mother's  room. 
They  both  testify  that  Gray  was  in  the  mother's 
room  at  or  about  the  time  when  the  deceased  and 
defendant  Snyder  returned  to  their  home  after  the 
Fidgeon  party;  and  that  before  and  after  the 
deceased  went  to  sleep  the  two  defendants  talked 
in  the  mother's  room.  As  to  the  conversation 
and  what  happened  in  the  mother's  room,  there 
is  a  direct  variance  in  the  testimony  of  the  two 
81 7g  defendants,  and  it  is  for  you  to  determine  from 
the  testimony  of  the  defendants,  from  the  state- 
ments made  by  them,  both  verbal  and  written, 
which  have  been  termed  "confessions,"  concern- 
ing which  I  shall  charge  you  later,  and  from  all 
the  evidence  in  the  case,  as  to  what  actually  hap- 
pened in  the  early  morning  hours  of  March  20th, 
1927. 

Defendant  Gray  testifies  that  he  and  the  de- 
fendant Snyder  had  previously  arranged  their 
joint  plan  for  the  killing  of  Albert  Snyder  and 
proceeded  from  the  mother's  bedroom  to  the  room 
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in  which  the  deceased  lay  asleep,  and  jointly  par- 
ticipated in  the  actual  killing. 

Defendant  Snyder  testifies  that  defendant  Gray 
was  determined  to  take  the  life  of  Albert  Snyder 
and  that  she  endeavored  to  prevent  him  from  so 
doing  and  that  she  was  not  present  at  the  time 
Gray  struck  the  blows,  that  she  was  in  the  bath- 
room at  the  other  end  of  the  hall  with  the  door 
of  the  bathroom  closed  or  nearly  so,  and  she  testi- 
fied she  believed  she  had  dissuaded  the  defendant 
Gray  from  his  alleged  evil  purpose,  before  she  8180 
left  him  and  went  to  the  bathroom. 

In  connection  with  her  testimony  on  the  stand 
you  are  at  liberty  to  consider  the  oral  statements 
she  made  to  Commissioner  McLaughlin  and  the 
written  statements  made  in  the  District  Attor- 
ney's Office,  providing  these  statements  were  not 
made  by  fear  produced  by  threats.  I  shall  here- 
after explain  the  meaning  of  that  term. 

In  defendant  Snyder's  statement  to  Commis- 
sioner McLaughlin  and  in  her  signed  statement, 
you  may  recall,  that  there  is  no  reference  to  her 
contention  on  the  witness  stand  to  the  effect  that 
she  tried  to  prevent  defendant  Gray  from  killing 
her  husband. 

Defendant  Gray  testifies  that  he  procured  the 
sashweight,  the  picture  wire,  chloroform,  cotton 
waste  and  the  handkerchief  which  were  used  in 
the  commission  of  the  crime,  at  the  request  of 
Mrs.  Snyder,  he  says,  and  that  he  brought  all  of 
those  articles  to  the  Snyder  home  the  night  of 
the  murder  with  the  exception  of  the  sashweight 
which  he  had  previously  delivered  to  Mrs.  Snyder 
to  take  to  her  home   on   March   5th,   1927,   and 
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which  he  says  she  thereafter  kept  there.    She  says 
that  she  returned  it  to  him. 

In  connection  with  his  testimony,  on  the  stand, 
you  are  at  liberty  to  consider  the  oral  statement 
of  defendant  Gray  made  to  Commissioner  Mc- 
Laughlin and  his  written ,  made  to  the  District 
Attorney  in  the  District  Attorney's  office,  pro- 
viding these  statements  were  not  made  by  fear 
produced  by  threats,  as  I  shall  explain  the  mean- 
ing of  that  term. 

n|go  The  defendant  Snyder  has  testified,  among  other 
things,  that  while  Gray  and  she  talked  about  the 
plans  to  get  rid  of  her  husband,  and  while  she 
knew  or  believed  that  he  was  coming  on  this  par- 
ticular night  for  that  purpose,  namely,  to  kill  her 
husband,  and  while  she  left  a  bottle  of  whisky 
under  the  pillow  in  her  mother's  room,  as  request- 
ed by  the  defendant  Gray,  and  while  she  left  the 
two  doors  open  in  her  house  for  Gray  to  enter 
that  night  while  she  was  at  the  Fidgeon  party 
with  her  husband  and  child,  and  while  she  talked 
with  the  defendant  Gray  both  before  and   after 

8184  the  crime,  as  you  will  recall,  it  is  her  contention 
that  she  had  no  part  in  the  murder,  and  that  she 
neither  aided  or  abetted  in  its  commission,  nor 
directly  or  indirectly  counselled,  commanded,  in- 
duced or  procured  her  co-defendant  Gray  to  com- 
mit it. 

In  my  reference  to  the  evidence,  I  have  at- 
tempted to  do  no  more  than  to  outline  in  a  general 
way  the  contentions  of  the  People  and  the  con- 
tentions of  the  two  defendants,  as  they  unite  and 
as  they  diverge.  You  are  the  sole  judges  of  the 
facts  disclosed  by  the  evidence.  It  is  your  recol- 
lection of  the  evidence  which  controls.     In  so  far 
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as  I  have  made  reference  to  the  evidence,  my 
purpose  has  been  to  present  to  you  for  your 
findings  the  principal  phases  of  the  contentions 
made  which  call  for  your  consideration,  the  bet- 
ter to  show  to  you  how  to  apply  the  law,  which  I 
must  give  you  for  your  guidance  in  reaching  your 
conclusions  on  the  evidence. 

It  is  a  question  of  fact  for  your  determination 
whether  the  two  defendants  were  acting  in  con- 
cert, as  principals,  and  participating  together  with 
the  common  design  and  intent  of  killing  Albert     818b" 
Snyder  on  the  night  of  his  death. 

As  to  who  is  a  principal  in  the  commission  of 
a  crime  the  law  defines  one  such  as  follows: 

"A  person  concerned  in  the  commission 
of  a  crime,  whether  he  directly  commits 
the  act  constituting  the  offense  or  aids  and 
abets  in  its  commission,  and  whether  pre- 
sent or  absent,  and  a  person  who  directly 
or  indirectly  counsels,  commands,  induces 
or  procures  another  to  commit  a  crime  is 
a  'principal.'  "  8187 

A  person  who,  by  counsel  or  assistance,  pro- 
cures the  commission  of  a  crime,  is  equally  as 
responsible  as  the  actor,  and  the  circumstance  that 
he  may,  for  some  reason,  have  been  incapable  of 
committing  it  himself,  is  not  controlling  or  even 
materia],  where  it  is  shown  beyond  a  reasonable 
doubt  that  he  advised  or  procured  its  commission. 

If  you  determine  that  the  defendants  were  act- 
ting  in  concert  and  participating  together  on  this 
night  with  the  intention  of  killing  Albert  Snyder, 
then  the  law  says,  during  the  time  they  were  so 
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acting  they  were  each  principals.  If  you  find  that 
the  defendants  were  principals  and  were  acting 
together  as  accomplices,  a  conviction  of  neither 
one  can  be  had  on  the  testimony  of  his  or  her  ac- 
complice unless  he  or  she  (the  accomplice)  is  cor- 
roborated by  such  other  evidence  as  tends  to  con- 
nect the  defendant  Snyder  or  the  defendant  Gray, 
or  both  of  them,  with  the  commission  of  the  crime 
in  such  a  way  as  may  reasonably  satisfy  you  that 
the  accomplice  is  telling  the  truth. 

8189  ^ne  People  contend  that  the  testimony  of  both 
defendants  has  been  amply  corroborated. 

It  is  the  People's  contention  that  all  of  the 
circumstances  which  have  been  brought  out  by 
the  testimony  and  admissions  of  the  defendants 
themselves,  in  addition  to  other  evidence  in  the 
case  tend  to  corroborate  the  People's  contention 
that  the  crime  was  actually  committed  by  both 
and  that  both  of  them  participated  in  it. 

If  you  find  both  of  the  defendants  were  accom- 
plices you  cannot  find  the  defendant  Snyder  guilty 
on  the  testimony  of  the  defendant  Gray  alone — 

8190  that  is,  assuming  that  his  was  the  only  testimony 
in  the  case;  and  on  the  other  hand,  you  cannot 
find  the  defendant  Gray  guilty  on  the  testimony  of 
the  defendant  Snyder  alone  —  that  is  assuming 
that  hers  was  the  only  testimony  in  the  case,  be- 
cause of  the  rule  that  a  conviction  cannot  be  had 
on  the  testimony  of  an  accomplice  unless  corro- 
borated. . 

The  People  contend  that  the  testimony  of  each 
defendant  here  is  corroborated  by  other  witnesses 
called  by  the  People,  as  well  as  by  the  confessions 
and  statements  of  the  defendants  offered  in  evi- 
dence, as  well  as  the  oral  statements  of  the  de- 
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fendants  testified  to  by  Commissioner  McLaugh- 
lin. 

It  is  for  you,  the  Jury,  to  determine  whether 
this  corroboration  is  sufficient  to  satisfy  you  of 
the  guilt  of  the  defendants,  or  of  either  one  of 
them.  It  is  sufficient  as  to  either  or  both  of  them 
if  he  or  she  is  corroborated  as  to  some  material 
fact  or  facts,  which  go  to  prove  connection  of  the 
defendants  or  of  either  one  of  them,  as  to  that 
one,  with  the  criminal  intent  and  its  carrying  out 

In  support  of  the  allegations  of  the  indictment,  8x92 
the  People  have  offered  in  evidence  what  have 
been  termed  confessions  of  the  defendants,  pre- 
sented in  the  form  of  statements,  one  set  signed 
by  the  defendant  Snyder  and  one  set  signed  by 
the  defendant  Gray. 

The  People  also  have  adduced  evidence  of  ver- 
bal declarations  alleged  to  have  been  made  by 
each  of  the  defendants.  These  alleged  confes- 
sions and  declarations  were  made  subsequent  to 
that  is  after  the  death  of  Albert  Snyder. 

The  declarations  and  signed  confessions  or 
statements  (if  you  believe  they  were  made)  can  8193 
be  used  only  against  the  defendant  making  them, 
and  cannot  be  used  against  the  other  defendant. 
Before  you  can  consider  any  one  of  these  con- 
fessions and  declarations,  you  must  find  as  a  fact 
from  the  evidence  and  beyond  a  reasonable  doubt 
that  it  was  voluntarily  made  by  the  defendant 
to  whom  it  is  attributed,  free  from  the  influence 
of  fear  produced  by  threats.  This  rule  applies 
to  each  and  every  confession  or  declaration  made 
by  either  defendant. 

What  I  am  about  to  say  has  to  do  with  the  al 
leged  written  confession  of  the  defendant  Snyder 
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received  in  evidence  as  Exhibits  62,  63,  65  and  66. 
If  you  find  from  the  evidence  beyond  a  reason- 
able doubt  that  the  alleged  confession  of  the  de- 
fendant Snyder  as  contained  in  Exhibits  62,  63, 
65  and  66,  was  voluntarily  made  by  the  defendant 
Snyder  free  from  the  influence  of  fear  produced 
by  threats,  and  you  find  that  in  addition  to  the 
confession,  there  is  evidence  which  proves  beyond 
a  reasonable  doubt  that  the  crime  charged  has 
been  committed,  and  you  also  find  that  the  state- 

8195  ments  in  the  written  confession  of  the  defendant 
Snyder  which  bear  upon  the  crime  charged  are 
true  beyond  a  reasonable  doubt,  and  establish 
her  participation  in  the  killing  of  Albert  Snyder, 
with  deliberate  and  premeditated  design  to  effect 
his  death,  you  may  find  the  defendant  Snyder 
guilty  on  the  strength  of  the  confession  and  the 
fact  that  the  crime  was  committed.  No  other  evi- 
dence is  necessary. 

The  law  does  not  require  that  the  confession 
itself  shall  be  corroborated.  Besides  proof  of  the 
confession,  made  free  from  the  influence  of  fear 

8196  produced  by  threats,  and  of  the  truth  of  the  alle- 
gations thereof,  found  by  you,  the  only  additional 
proof  which  the  law  makes  necessary  to  justify 
you  in  convicting  the  defendant  Snyder  is  that 
there  shall  be  proof  that  the  crime  charged  has 
been  committed. 

The  crime  charged  here  is  the  murder  of  Al- 
bert Snyder. 

We  will  now  consider  the  alleged  confession 
of  the  defendant  Gray,  exhibit  67  in  evidence. 
If  you  find  from  the  evidence  beyond  a  reason- 
able doubt  that  the  alleged  confession  of  the  de- 
fendant Gray,  exhibit  67,  was  voluntarily  made 
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by  the  defendant  Gray,  free  from  the  influence 
of  fear  produced  by  threats,  and  you  find  that  in 
addition  to  the  confession  there  is  evidence  which 
proves  beyond  a  reasonable  doubt  that  the  crime 
charged  has  been  committed,  and  you  also  find 
that  the  statements  in  the  written  confession  of 
the  defendant  Gray  which  bear  upon  the  crime 
charged  are  true  beyond  a  reasonable  doubt  and 
establish  his  participation  in  the  killing  of  Albert 
Snyder,  with  deliberate  and  premeditated  design 
to  effect  his  death,  you  may  find  the  defendant  gi98 
Gray  guilty  on  the  strength  of  the  confession  and 
the  proof  that  the  crime  charged  was  committed. 
No  other  evidence  is  necessary. 

The  law  does  not  require  that  the  confession 
shall  be  corroborated.  Besides  proof  of  the  con- 
fession made  free  from  the  influence  of  fear  pro- 
duced by  threats,  and  of  the  truth  of  the  allega- 
tions thereof,  found  by  you,  the  only  additional 
proof  which  the  law  makes  necessary  to  justify 
you  in  convicting  the  defendant  Gray  is  that  there 
shall  be  proof  that  the  crime  charged  has  been 
committed.  8199 

As  already  said,  the  crime  charged  in  this  case 
is  the  murder  of  Albert  Snyder. 

No  person  can  be  convicted  of  murder  or  man- 
slaughter, unless  the  death  of  the  person  alleged 
to  have  been  killed  and  the  fact  of  the  killing  by 
the  accused  as  alleged  in  the  indictment  are  each 
established  as  independent  facts;  the  death,  by 
direct  proof,  and  the  killing,  by  the  accused  beyond 
a  reasonable  doubt. 

The  People  in  support  of  their  contention  that 
he  was  murdered  have  produced  testimony  of  the 
Medical  Examiner,  an  ambulance  surgeon,  and  a 
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brother  of  the  dead  man,  Albert  Snyder,  all  tend- 
ing to  show  that  the  said  Albert  Snyder  was  mur- 
dered. If  you  are  convinced  by  this  evidence  that 
the  said  Albert  Snyder  was  murdered,  it  matters 
not  by  whom,  then  in  addition  thereto,  any  proper 
confession  of  either  defendant,  whether  oral  or 
in  writing,  is  admissible  against  the  defendant 
making  it,  and  if  you  believe  the  confession  was 
not  made  under  the  influence  of  fear  produced 
by  threats,  the  confession  alone  plus  proof  of  the 
Corpus  Delicti  as  we  call  it,  or  the  crime,  that 
Albert  Snyder  was  found  dead,  and  that  his  death 
was  caused  by  a  criminal  agency,  are  sufficient  for 
a  conviction. 

In  other  words,  and  putting  it  more  briefly,  once 
the  People  have  established  the  Corpus  Delicti 
(the  crime)  to  your  satisfaction  as  I  have  charged, 
then  the  confessions  of  the  defendants,  which  con- 
fessions, of  course,  are  binding  in  each  case  only 
upon  the  one  making  them,  are  sufficient  to  con- 
vict. If  you  are  satisfied  beyond  a  reasonable 
doubt  that  the  confession  in  each  instance  was  not 
8202  obtained  by  threats  or  force,  but  in  accordance 
with  the  law  as  the  Court  has  instructed  you  it  is. 

There  has  been  something  said  to  the  effect 
that  the  defendants  were  not  cautioned  before 
they  made  their  statements,  were  not  permitted 
to  have  counsel,  and  were  not  permitted  to  com- 
municate with  friends.  It  is  not  for  me  to  say 
what  the  evidence  is  or  is  not  in  this  regard,  but 
I  charge  you  as  a  matter  of  law  that  these  things 
do  not  invalidate  any  confession,  for  the  law  does 
not  hold  that  a  statement  or  a  confession  made 
by  a  defendant  is  bad  or  illegal,  merely  because  he 
was  not  permitted  to  consult  with  a  lawyer,  or 
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with  his  family  or  friends.  Something  has  already 
been  said  about  the  defendants  not  having  been 
promptly  arraigned  before  a  Magistrate.  With- 
out going  into  the  evidence  in  that  connection,  I 
charge  you  that  under  the  law  a  statement  made 
by  a  defendant  without  first  being  arraigned  be- 
fore a  Magistrate,  does  not  in  any  way  invalidate 
such  statement,  nor  does  the  failure  of  a  District 
Attorney,  before  taking  a  confession,  to  warn  the 
accused  that  his  statements  might  be  used  against 
him,  invalidate  the  statement,  nor  his  suggestion  8204 
to  a  person  while  detained  or  under  arrest  to  tell 
the  truth,  nor  does  the  mere  asking  of  questions, 
invalidate  a  confession.  All  that  the  law  says  is, 
that  a  confession  cannot  be  submitted  in  evidence 
against  a  defendant  if  made  under  the  influence 
of  fear,  produced  by  threats,  and  you  will  search 
this  testimony  before  you  can  determine  whether 
these  confessions  were  induced  by  fear,  through 
the  influence  of  fear  produced  by  threats.  If  you 
find  in  this  case  that  the  confessions  were  not  so 
obtained,  but  were  voluntarily  made,  you  may  con- 
sider each  confession  so  made,  but  only  against  8205 
the  defendant  making  it,  in  connection  with  the 
other  evidence  in  the  case. 

The  People  claim  to  have  established  the  charge 
against  each  of  the  defendants,  in  the  case  of  each 
one  by  the  direct  evidence  of  that  defendant's  con- 
fession and  statement,  plus  proof  that  the  crime 
charged  was  committed,  and  by  corroborative, 
circumstantial  evidence.  If  the  facts  proven  in  a 
case,  according  to  the  rules  of  law  applicable 
when  taken  together,  all  point  in  one  direction  of 
guilt,  and  to  exclusion  of  any  other  hypothesis, 
the  issue  of  guilt  is  determined. 
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The  law  recognizes  proof  of  what  is  known,  as 
circumstantial  evidence,  and  if  you  are  satisfied 
with  the  quality  of  this  evidence  in  this  case  be- 
yond a  reasonable  doubt,  it  is  to  be  accepted  by 
you,  the  same  as  any  other  evidence.  There  is 
no  valid  objection  to  this  rule. 

In  the  evidence  of  eye  witnesses  to  prove  the 
facts  of  an  occurrence,  we  are  not  guaranteed 
against  mistake  and  falsehood,  or  the  distortion 
of  truth  by  exaggeration  or  prejudice;  but  when 

8207  we  are  dealing  with  a  number  of  established  facts, 
if,  upon  arranging  and  examining  and  weighing 
them  in  our  minds,  we  reach  only  the  conclusion 
of  guilt,  the  judgment  rests  upon  a  foundation  as 
substantial  and  sound  as  though  resting  upon  the 
testimony  of  eye  witnesses.  The  necessity  of  a 
resort  to  circumstantial  evidence  in  criminal  cases 
is  apparent  in  the  nature  of  things.  A  criminal 
act  is  sought  to  be  performed  in  secrecy,  and  an 
intended  wrong-doer  usually  chooses  his  time  and 
an  occasion  when  most  favorable  to  concealment, 
and  schemes  to  render  detection  impossible.    All 

8208  that  we  should  require  of  circumstantial  evidence 
is  that  tbere  shall  be  positive  proof  of  the  facts 
from  which  the  inference  of  guilt  is  to  be  drawn 
and  that  inference  of  guilt  is  the  only  one  which 
can  reasonably  be  drawn  from  those  facts. 

I  also  charge  you  as  a  matter  of  law  that  you 
are  not  concerned  with  the  punishment  that  may 
follow  in  the  event  that  your  verdict  shall  be 
one  of  guilty.  The  law  relieves  you  of  that  res- 
ponsibility and  your  sole  province  as  Jurors  is 
to  determine  from  all  of  the  evidence  presented 
what  is  the  truth  and  to  base  your  determination 
as  to  the  guilt  or  innocence  of  the  accused  upon 
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that  credible,  believable  or  truthful  evidence  as 
you  may  find  it. 

I  also  charge  you  that  sympathy  is  not  within 
your  province  and  has  nothing  to  do  with  the 
evidence  presented  here.  You  are  not  to  let  sym- 
pathy sway  your  better  judgment,  whether  it  be 
sympathy  for  the  defendants  themselves,  or  either 
of  them,  their  families  or  their  friends,  nor  should 
you  let  the  fact  that  one  of  the  defendants  is  a 
man  and  the  other  is  a  woman  affect  your  verdict 
in  any  way.  What  I  have  said  about  sympathy  g'jlO 
applies  likewise  to  prejudice.  You  will  not  let 
anything  prejudice  you  against  the  defendants 
or  anything  else .  sway  your  good  judgment  or 
interfere  with  your  duty  as  Jurors  in  this  case. 

While  motive  is  not  an  element  of  the  crime  of 
murder,  its  presence  or  absence  may  present  con- 
siderations of  the  utmost  importance  as  bearing 
upon  the  question  of  intent,  without  proof  of  which 
murder  cannot  be  established.  That  is,  without 
intent.  Yet  any  fact  from  which  a  jury  may 
legitimately  find  or  infer  such  motive  acting  upon 
a  defendant's  mind  is  competent,  and  this  may  8211 
be  considered  on  the  proposition  of  the  intent  to 
kill.  The  People  contend  that  the  illicit  infatua- 
tion of  those  defendants  for  one  another  and  the 
plan  to  get  the  insurance  on  the  life  of  Albert 
Snyder,  and  the  fear  that  either  defendant  would 
expose  the  other  to  the  world  were  the  motives 
for  this  crime. 

The  demeanor,  conduct  and  acts  of  a  person 
charged  with  crime  such  as  preparation,  flight, 
and  desire  to  elude  discovery,  anxiety  to  conceal 
a  crime,  or  the  evidence  of  it,  or  of  its  commission 
are  always  proper  subjects  of  consideration   as 
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indicative  of  a  guilty  mind,  and  in  determining 
the  question  of  the  guilt  or  innocence  of  the  per- 
son charged,  in  this  connection  you  should  care- 
fully consider  the  testimony  of  what  each  defend- 
ant said  he  or  she  did,  both  before  and  after  the 
killing  of  Albert  Snyder. 

I  charge  you  that  if  you  find  from  any  of  the 
evidence  submitted  in  this  case  that  a  witness  has 
falsely  testified  to  a  material  fact,  wilfully,  you 
may  if  you  choose  —  but  you  are  not  compelled 

8213  ^°  —  disregard  all  the  evidence  of  such  witness 
for  the  law  permits  you  to  infer  from  the  testi- 
mony of  a  witness  who  so  testifies  that  he  or  she 
may  not  tell  the  truth,  and  this  rule  applies  to  a 
defendant  who  takes  the  stand  the  same  as  to 
any  other  witness.  It  may  seem  an  arbitrary  thing 
to  discard  in  its  entirety  the  testimony  of  a  wit- 
ness. That  is  your  power,  but  you  should  exer- 
cise that  power,  if  you  exercise  it  at  all,  with 
great  discretion.  Your  great  function  is  to  seek 
the  truth.  Your  quest  is  the  truth,  and  no  matter- 
where  you  may  find  the  truth,  follow  it. 

8214  I  charge  you  if  you  find  from  any  of  the  evi- 
dence submitted  in  this  case  that  a  witness  has 
falsely  testified,  then  of  course  that  witness'  testi- 
mony you  may  reject,  and  you  should  reject  so  far 
as  false,  but  if  in  his  mouth  you  likewise  find  that 
which  is  truth,  weigh  the  truth. 

Evidence  has  been  admitted  on  the  direct  case 
with  regard  to  facts  bearing  upon  certain  alleged 
acts  of  immorality  on  the  part  of  the  defendants, 
and  this  evidence  was  admitted  primarily  to  show 
the  relationship  between  the  two  defendants  and 
on  the  question  of  motive.  When  however,  the 
defendants  took  the  stand  and  were  there  ques- 
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tioned  about  any  immoral  acts  tending  to  degrade 
them,  the  testimony  they  gave  may  be  examined 
by  you  with  a  view  to  affect  their  credibility  as 
witnesses.  In  other  words,  the  law  says  that  when 
a  defendant  offers  himself  or  herself  as  a  witness, 
any  acts  tending  to  disgrace  or  degrade  him  or 
her  are  admissible  in  evidence  not  for  the  purpose 
of  affecting  his  or  her  general  character,  but 
rather  for  the  purpose  of  affecting  his  or  her 
credibility  as  a  witness,  and  in  determining  wheth- 
er or  not  you  should  believe  any  witness  who  takes  qoi(j 
the  stand  and  offers  testimony,  you  may  take  into 
consideration  such  acts  to  which  I  have  made  re- 
ference as  affecting  the  credibility  of  such  witness. 

The  People  urge  that  the  motive  for  the  com- 
mission of  the  crime  charged  were:  the  illicit 
relations  and  infatuation  existing  between  the  de- 
fendants, their  alleged  desire  to  obtain  the  insur- 
ance of  about  $95,000,  6  or  7  thousand  dollars, 
whatever  it  was  on  the  life  of  Albert  Snyder,  the 
alleged  hatred  of  her  husband  of  the  defendant 
Snyder,  the  alleged  desire  of  both  defendants  to 
get  rid  of  him,  and  the  alleged  threats  of  expos-  8217 
ure  each  of  the  other  defendant. 

All  of  these  things  you  will  weigh,  in  determin- 
ing the  guilt  or  innocence  of  the  defendants,  or 
of  either  one  of  them.  The  question  of  motive  is 
to  be  considered  by  you;  and  while  motive  is  not 
an  essential  to  establish  guilt,  yet  if  no  reason  is 
suggested  for  the  killing,  this  fact  bears  materially 
upon  the  weight  of  evidence  claimed  to  show  a 
premeditated  and  deliberate  design  to  take  life. 

In  considering  the  evidence,  you  will  carefully 
examine  the  question  of  motive  for  the  commission 
of  the  crime  as  to  each  of  the  defendants.    It  may 
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be  helpful  to  you  in  reaching  your  conclusion. 

In  considering  the  evidence  in  this  case,  you 
will  treat  the  defendants  as  though  they  were  on 
trial  separately.  You  will  separate  the  evidence 
as  to  each,  considering  in  the  case  of  each  separ- 
ate defendant,  only  the  evidence  admitted  against 
that  defendant. 

Whenever  the  evidence  was  admitted  as  against 
both  the  defendants,  you  will  weigh  it  as  against 
each  one  of  them.  Bear  in  mind  that  it  was  for 
8219  ^e  sake  of  convenience  only  that  the  two  defend- 
ant have  been  tried  at  the  same  time  in  one  trial. 

Their  rights  are  separate  and  distinct,  and  an 
independent  verdict  must  be  brought  in  as  to  each 
one  of  them. 

Your  verdict  of  necessity  does  not  have  to  be  the 
same  against  each  defendant. 

The  defendants  stand  or  fall  each  according  to 
the  circumstances  of  his  or  her  case,  as  established 
by  the  evidence.  You  must  weigh  separately  the 
evidence  affecting  each  defendant,  and  determine 
the  guilt  or  innocence  of  each  defendant  separ- 
ately only  upon  the  evidence  admitted  for  or 
against  that  defendant,  just  as  you  would  were 
the  defendants  being  separately  tried.  In  theory 
they  are  being  separately  tried. 

Every  time  in  this  charge,  when  the  Court  has 
mentioned  some  fact  which  the  People  must  prove 
to  establish  the  guilt  of  one,  the  other,  or  both  of 
the  defendants,  you  will  remember  that  such  fact 
in  each  instance  must  be  proved  beyond  a  reason- 
able doubt  by  the  evidence  submitted  to  you,  be- 
fore you  can  accept  it  as  true. 

Every  time,  in  this  charge,  where  the  Court 
has  told  you  that  the  evidence  must  convince  you 
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of  the  truth  of  some  fact  before  you  can  accept  it 
as  established,  you  will  remember  that  the  evi- 
dence in  each  such  instance  must  so  convince  you 
of  the  truth  of  that  fact  beyond  a  reasonable 
doubt  before  you  can  accept  the  fact  as  proven. 

During  the  progress  of  the  trial,  considerable 
has  been  said  upon  the  subject  of  an  alleged  con- 
spiracy between  the  defendants  having  for  ob- 
ject the  homicide  of  which  they  stand  accused. 
You  have  no  concern  with  any  such  matter,  and 
you  will  banish  any  thought  of  it  from  your  minds.     8222 

We  are  not  trying  a  conspiracy  case,  but  a  mur- 
der case. 

The  defendants  are  charged  with  the  crime  of 
murder ;  that  is  the  only  crime  with  which  we  are 
presently  concerned. 

And  the  only  question  for  you  to  decide  is  did 
they  both,  or  did  either  one  of  them,  commit  that 
crime?  Are  they  both,  or  is  either  one  of  them 
guilty?  Or  are  they  innocent?  And  your  verdict 
must  be  accordingly. 

Do  not  permit  yourselves,  lightly  to  become  dis- 
couraged in  your  effort  to  arrive  at  a  verdict. 

Notwithstanding  the  conflict  of  evidence  in  this 
case,  the  truth  is  somewhere.  With  courage  and 
with  confidence  in  yourselves,  seek  it,  and  find  it, 
and  then  see  to  it  that  it  is  reflected  in  your  ver- 
dict. 

It  is  necessary  that  crime  should  be  detected, 
and  when  detected  and  guilt  satisfactorily  proven, 
beyond  the  reasonable  doubt  required  by  law,  it 
is  the  duty  of  the  jury,  regardless  of  any  feeling 
of  sympathy  or  sentiment,  fairly,  squarely  an  1 
fearlessly,  to  find  a  verdict  in  accordance  with  the 
evidence  and  the  facts. 
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On  the  other  hand,  we  must  always  remember 
that  because  a  person  is  charged  with  crime,  it 
does  not  necessarily  follow  that  that  person  is 
guilty  of  the  crime  charged.  Every  defendant, 
under  the  law,  is  entitled  to  have  his  or  her  case 
considered  with  the  greatest  care  by  a  jury,  sworn 
to  pass  upon  the  guilt  or  innocence  under  their 
oaths  and  consciences  and  to  do  justice  between 
the  defendants  and  the  State.  The  jury  has  the 
power  to  do  wrong,  but  the  jury  is  expected  to  do 
right. 

Unless  the  jury  is  satisfied,  and  satisfied  in  the 
manner  which  I  have  told  you  you  must  be  satis- 
fied after  applying  the  rules  of  law  I  have  given 
to  you,  that  the  charge  against  these  defendants 
or  either  of  them,  is  just  and  true,  and  that  either 
or  both  are  guilty  of  the  crime  charged,  or  of  a 
lesser  degree  of  the  crime  charged,  then  it  is  the 
jury's  duty,  under  the  oath  taken,  to  acquit,  be- 
cause every  person,  if  innocent,  is  entitled  to  be 
cleared  and  to  be  allowed  to  go  free  among  his 
fellows. 
8226  It  is  idle  to  devote  time  to  calling  your  atten- 
tion to  the  seriousness  of  this  case,  and  the  res- 
ponsibility which  now  falls  upon  your  shoulders. 

The  evidence  in  the  case  has  been  presented  to 
you  by  the  various  witnesses;  counsel  have  per- 
formed their  duty  in  bringing  before  you  every- 
thing that  seemed  to  them  to  concern  this  c;ise 
and  what  they  deemed  material  and  proper;  an  J 
all  sides  have  analyzed  and  commented  upon  the 
testimony  in  their  summations  to  you.  It  would 
serve  no  useful  purpose,  nor  be  profitable,  for- 
me further  to  dwell  upon  the  facts.  In  the  last 
analysis,  it  is  your  recollection  of  them  and  yours 
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alone,  that  controls.  The  Court  has  given  to  you 
the  rules  of  law  which  govern  a  case  of  this  kind. 
The  responsibility  under  our  system  of  jurispru- 
dence now  rests  upon  you  to  decide  the  facts.  In 
this  duty  you  are  supreme.  The  Court  has  no 
right  to  interfere  with  the  performance  by  you 
of  this  duty. 

Counsel  in  the  case  have  presented  the  issues 
in  this  case  with  rare  ability  and  fine  decorum  in 
keeping  with  the  high  ideals  of  the  profession, 
nevertheless  I  should  remind  you  that  arguments  8228 
and  comments  of  counsel,  when  based  upon  the 
evidence  and  confined  to  the  issues  in  this  case, 
are  appeals  to  your  reason,  and  they  should  re- 
ceive from  you  due  consideration ;  but  arguments 
and  comments  of  counsel  that  are  not  supported 
by  evidence  in  the  case,  but  which  are  merely  the 
personal  opinions  of  counsel,  are  valueless  so  far 
as  you  are  concerned. 

Arguments  of  counsel,  addressed  to  the  Court 
upon  questions  of  law,  are  not  in  the  case  for  your 
consideration,  nor  are  they  to  be  regarded  by  you. 

Statements  or  answers  of  witnesses  that  were 
stricken  out  by  the  court,  as  against  both  of  the 
defendants,  are  in  the  same  manner  to  be  disre- 
garded by  you,  because  they  were  not  allowed  in 
the  case  as  evidence  at  all,  and  if  from  excluded 
answers  or  questions,  or  questions  which  were 
not  answered,  or  answered  and  stricken  out  by  the 
court,  you  have  received  any  impression,  no  mat- 
ter how  slight,  concerning  the  attitude  of  the 
Court  or  the  state  of  the  Court's  mind,  or  even  that 
the  Court  has  any  opinion  in  this  case,  you  must 
try  to  dispel,  banish  it  from  your  thoughts. 

It  would  be  improper  for  me  to  express  an  opin 
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ion  in  any  way,  either  by  words  or  attitude,  be- 
cause, under  our  system  of  law,  the  jury  and  it 
alone,  acting  as  the  bulwark  of  the  lives,  liberty 
and  property  of  our  citizens,  determines  the  fact 
of  guilt  or  innocence. 

You  decide  the  questions  of  fact  in  this  case, 
not  I.  You  must  decide  them  upon  the  evidence 
which  has  fallen  from  the  lips  of  the  witnesses, 
from  the  documentary  and  from  all  other  evidence 
in  the  case. 
8231  Because  this  is  your  part,  I  have  not  freely 
discussed  the  facts. 

Your  recollection  of  the  evidence,  and  yours 
alone,  is  controlling.  The  duty  and  obligation 
of  a  just  verdict  on  the  evidence  rests  upon  your 
shoulders. 

You  have  in  this  case  a  serious  disputed  ques- 
tion of  fact  to  decide,  the  guilt  or  innocence  of 
either  or  both  of  the  defendants.  In  logic,  your 
first  duty  it  would  seem  should  be  to  extract  the 
truth  from  the  situation  presented  to  you  by  the 
evidence. 

In  arriving  at  a  conclusion  upon  disputed  evi- 
dence, consider  with  care  the  witnesses  who  took 
the  stand.  Who  they  are?  What  they  are?  How 
their  stories  impress  you?  And  whether  the  testi- 
mony they  have  given  has  the  earmarks  of  truth 
or  lacks  them? 

You  are  the  sole  judges  of  the  facts;  and  in 
considering  the  evidence,  to  enable  you  to  separ- 
ate what  is  false  from  what  is  true,  you  are  the 
judges  of  the  credibility  of  every  witness  who  took 
the  stand.  The  motive  that  induced  this  wiiness 
or  that  witness  to  testify,  one  in  this  manner  and 
another  in  that  manner,  is  to  be  searched  by  you 
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to  see  whether  there  is  any  reason,  so  far  as  you 
can  judge,  which  would  tend  to  induce  any  witness 
to  vary  from  the  truth.  This  duty  rests  on  you. 
It  is  not  a  light  one;  not  one  to  be  cast  easily 
aside.  It  is  one  seriously  to  be  entertained  and 
weighed  before  God  and  your  consciences. 

With  the  truth  you  are  alone  concerned  in  this 
case.  Avoid  being  deceived  by  untruths  as  best 
you  can.  You  have  great  power.  You  may  believe 
all  that  a  witness  has  testified  to  or  you  may  dis- 
believe a  part  of  it  and  disregard  a  part  of  it,  or  8234 
you  may  disbelieve  it  all.  Because  a  witness  may 
be  in  error  upon  one  subject  or  another,  it  does 
not  necessarily  follow  that  he  is  not  telling  the 
truth  about  other  things.  Human  memory  is  a 
frail  thing;  the  older  we  get  the  more  frail  it 
becomes.  The  fact  that  a  witness  is  mistaken, 
unintentionally  or  otherwise,  about  one  thing, 
should  lead  you  to  scrutinize  the  balance  of  his 
or  her  testimony  most  carefully  in  your  quest  of 
the  truth.  You  can  believe  all  of  it.  You  can 
believe  a  part  of  it  and  disbelieve  a  part  of  it. 
Or  you  may  disbelieve  all  of  it.  What  you  should  °*o5 
do  is  to  use  your  God  given  judgment,  in  passing 
upon  the  evidence,  just  as  you  do  in  the  various 
occupations  in  which  you  are  engaged  in  your 
everyday  life.  You  are  all  business  men,  and  in 
dealing  with  your  fellow  men  you  search  your 
minds  for  the  motive  which  may  influence  some 
other  to  seek  to  get  the  better  of  you  in  the  trans- 
action in  which  you  are  engaged.  We  must  deal 
with  men  as  we  find  them.  We  deal  with  each  man 
as  we  find  him.  That  same  quality  of  common 
sense  and  judgment,  which  you  use  in  the  ordin- 
ary affairs  of  everyday  life,  use  now  in  judging  the 
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witness  in  this  case  to  enable  you  to  reach  a  cor- 
rect conclusion  as  to  the  truth  or  falsity  of  their 
stories.  Common  sense  is  the  foundation  of  all 
law. 

Gentlemen,  the  Court  has  about  concluded  the 
charge.  The  defendants  are  entitled  to  and  you 
should  give  to  them  a  fair  trial  on  the  evidence. 
The  law  promises  them  that  through  you.  They 
stand  before  you,  accused  of  the  most  serious 
crime.     They  are  entitled  to  all  the  benefits  and 

go'}7     privileges  of  a  fair,  honest  trial,  before  an  impar- 
tial jury,  and  a  just  and  fair  jury. 

It  is  your  duty  to  ascertain  and  declare  the 
facts.  When  you  will  have  ascertained  the  facts 
and  declared  them  conscientiously  and  impartial- 
ly, then  you  will  have  done  your  work  as  jurors; 
then  you  will  have  performed  your  duty  both  to 
the  People  and  to  the  defendants.  Act  without 
fear  or  favor,  without  sympathy  or  prejudice,  find 
the  truth  in  the  evidence,  follow  and  apply  the 
law  the  Court  has  given  you,  and  bring  in  a  just 
verdict. 

8238  In  doing  this,  you  are  to  invoke  all  the  intelli- 
gence with  which  you  are  endowed.  Common 
sense  is  no  small  part  of  it.  View  the  evidence 
squarely;  apply  to  it  and  to  every  part  of  it  the 
rules  of  law  which  the  Court  has  given  to  you. 
Act  fearlessly  in  your  own  eyes,  satisfy  both  your 
intelligence  and  your  conscience.  You  are  not 
supposed  to  be  supermen.  You  are  expected  to 
be  yourselves,  what  you  have  represented  your- 
selves to  be  by  the  answers  you  gave  to  the  ques- 
tions put  to  you  before  you  were  chosen  to  sit  as 
jurors  in  this  case  by  the  consent  of  all  parties. 
The  jury  is  the  bulwark  of  our  judicial  system. 
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Common  sense,  courage,  rugged  honesty,  count 
about  technical  knowledge  and  hair-splitting  nice- 
ties. 

Your  duty,  gentlemen,  is  a  solemn  one,  but  not 
a  difficult  one,  if  you  have  an  eye  single  to  your 
duty  in  this  hour. 

The  Court :     Your  requests,  gentlemen. 

Mr.  Miller :  If  your  Honor  please,  I  ask 
the  Court  to  charge  — 

The  Court :  Are  you  now  following  the 
document  you  handed  me! 

Mr.  Miller:  No.  It  is  a  new  charge  I 
want  to  ask  your  Honor. 

The  Court :     Have  you  a  copy  of  it  ? 

Mr.  Miller:     I  have  not. 

The  Court:  I  will  try  to  follow  you. 
Please  speak  very  distinctly. 

Mr.  Miller:  I  ask  the  Court  to  charge 
that  while  a  confession  need  not  be  corro- 
borated the  statements  therein  contained 
must  be  proved. 

The  Court:    I  have  so  charged,  and  I  do     8241 
so  charge. 

I  will  not  take  exceptions  now;  only  re- 
quests. 

Mr.  Hazelton :     These  are  requests. 

The  Court:    I  will  hear  them. 

Mr.  Hazelton :  Which  nave  not  been  sub- 
mitted. 

The  Court :  I  will  try  to  follow  you 
closely. 

Mr.  Hazelton:  I  ask  your  Honor  to 
charge  that  the  jury  may  consider  that  in 
her  statement  to  Commissioner  McLaughlin 
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the  defendant  Snyder  did  not  say  that  on 
the  night  of  the  murder  she  had  placed  un- 
der the  pillow  in  her  mother's  bedroom  the 
sasn-weight  and  pliers. 

The  Court:  I  so  charge.  They  may 
consider  the  whole  evidence. 

Mr.  Hazelton:  I  ask  your  Honor  to 
charge  that  the  jury  may  consider  that  in 
her  statement  to  Commissioner  McLaugh- 
lin, and  in  her  confession,  the  defendant 
0043  Snyder  did  not  state  that  she  struck  her 

husband  with  the  sash-weight. 

The  Court :  I  so  charge.  Are  there  any 
further  requests? 

Mr.  Hazelton:  Yes,  sir.  Now,  from  the 
requests  I  submitted,  if  it  pleases  the  Court, 
No.  2,  I  ask  your  Honor  to  charge  that  in 
deciding  the  question  of  reasonable  doubt 
which  each  juror  must  decide  for  himself, 
be  must  not  allow  his  previous  opinion  or 
impression  to  have  the  slightest  influence 
or  to  affect  or  impair  or  destroy  the  doubt 
8244  which  otherwise  he  would  entertain  upon 

the  evidence. 

The  Court:  I  so  charge. 

Mr.  Hazleton:  No.  4.  I  ask  your  Honor 
to  charge  the  jury  that  every  juror  is  en- 
titled to  decide  for  himself  whether  the 
doubt  which  he  entertains  is  a  reasonable 
doubt  or  not.  If  it  appear  reasonable  to 
him  it  his  duty  to  acquit  the  defendant 
Snyder. 

The  Court:  I  so  charge. 

Mr.  Hazleton :  No.  5.  I  ask  your  Honor 
to  charge  the  jury  that  a  reasonable  doubt 
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as  to  any  element  of  the  crime  in  the 
mind  of  any  juror,  in  so  far  as  the  de- 
fendant Snyder  is  concerned,  entitles  the 
defendant  Snyder  to  an  acquittal. 

The  Court:  You  mean  on  any  element 
involving  the  crime,  of  course.  I  so 
charge. 

Mr.  Hazelton:  I  ask  your  Honor  to 
charge  that  the  facts  proven  must  not  only 
all  be  consistent  with  the  theory  of  the 
defendant  Snyder's  guilt  but  they  must  824(i 
each  and  every  one  of  them  be  absolutely 
inconsistent  with  the  theory  of  her  inno- 
cence. 

The  Court:  I  so  charge. 

Mr.  Hazleton:  If  it  please  the  Court,  I 
ask  your  Honor  to  charge  that  the  ques- 
tion of  fact  to  be  determined  from  the 
circumstantial  evidence  adduced  in  this 
case  must  not  only  be  consistent  with  and 
point  to  the  guilt  of  the  defendant  Snyder, 
but  it  must  be  inconsistent  with  her  inno-  . 
cence.  8247 

The  Court:  I  so  charge. 

Mr.  Hazelton:  No.  9,  if  it  please  the 
Court.  I  ask  your  Honor  to  charge  that 
if  the  jury  can  reconcile  the  evidence  in 
this  case  with  any  reasonable  hypothesis 
consistent  with  the  innocence  of  the  de- 
fendant Snyder,  they  must  do  it,  and  in 
that  case  their  verdict  must  be  not  guilty. 

The  Court :  I  so  charge. 

Mr.  Hazelton:  No.  10,  if  it  please  thp 
Court.  I  ask  your  Honor  to  charge  that 
if  the  jury  have  a  reasonable  doubt  as  to 
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the  truth  of  the  defense  interposed  by  the 
defendant  Snyder  they  must  acquit  the 
defendant  Snyder. 

The  Court:  I  so  charge. 

Mr.  Hazelton:  Upon  'the  question  of 
character  evidence,  if  it  pleases  the  Court, 
as  submitted,  I  ask  your  Honor  to  charge 
that  a  failure  to  give  evidence  of  good 
character  on  the  part  of  the  defendant 
Snyder  cannot  be  considered  by  the  jury 
8249  as  a  circumstance  against  her. 

The  Court:  I  so  charge. 

Mr.  Hazelton:  I  ask  your  Honor  to 
charge  that  where  no  evidence  of  general 
character  has  been  given  by  the  defendnnt 
Snyder,  the  subject  of  her  character  is  not 
one  for  the  consideration  of  the  jury. 

The  Court:  I  so  charge. 

Mr.  Hazleton :  I  ask  your  Honor  to 
charge  that  guilty  knowledge  where  one 
does  not  participate  in  the  commission  of 
a  rrime  does  not  make  her  an  accomplice. 

The  Court:  I  so  charge. 

Mr.  Hazleton :  I  ask  your  Honor  to 
charge  that  evidence  coroborating  the  evi- 
dence of  an  acomplice  must  connect  the 
defendant  with  the  crime  itself,  not  merely 
with  the  person  who  committed  it. 

The  Court :  I  so  charge. 

Mr.  Hazleton :  These  are  requests  that 
were  not  submitted,  if  it  pleases  the  Court. 
I  ask  your  Honor  to  charge  the  jury  that 
if  the  jury  disregard  the  confession  of  the 
defendant  Snyder,  they  must  acquit  the 
defendant  Snvder. 
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The  Court :  The  charge  is  not  sufficiently 
specific.  You  mean  that  you  request  to 
charge  to  include  not  only  the  written 
confession. 

Mr.  Hazleton:  I  will  recouch  it.  if  the 
court  please.  I  ask  your  Honor  to  charge 
that  if  the  jury  disregard  the  written  con- 
fession of  the  defendant  Snyder,  they  must 
acquit  the  defendant  Snyder. 

The  Court:  I  so  charge. 

Mr.  Hazleton:  T  ask  your  Honor  to  8252 
charge  that  the  evidence  of  the  making  of 
the  confession  of  the  defendant  Snyder 
and  the  circumstances  under  which  it  was 
made,  should  be  weighed  with  the  greatest 
caution. 

The  Court :  I  so  charge. 

Mr.  Hazleton:  I  ask  your  Honor  to 
charge  that  the  jury  before  they  can  con- 
sider the  confession  of  the  defendant  Sny- 
der as  evidence  against  her,  must  not  only 
find  beyond  a  reasonable  doubt  that  such 
confession  was  free  from  the  influence  of 
fear  made  by  threats,  but  must  also  find 
beyond  a  reasonable  doubt  that  the  con- 
fession was  free  from  duress. 

The  Court:  I  decline  to  so  charge  as 
to  the  latter.  The  statute  distinctly  pro- 
vides what  is  the  condition  which  pre- 
vents the  confession  being  considered. 
The  Court  has  charged  that  very  specific 
ally,  and  whether  or  not  duress  would  be 
an  accompanying  influence,  and  that  fear 
produced  by  threats,  the  Court  leaves  for 
the  jury  to  pass  upon  as  a  fact.     If  thev 
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find  the  duress  caused  the  confession  to 
be  made  through  the  influence  of  fear  pro- 
duced by  threats,  then  that  should  be  taken 
into  account,  and  so  I  charge. 

Mr.  Hazleton :  I  respectfully  except  to 
the  Court's  refusal  to  charge  in  the 
language  as  requested.  I  ask  your  Honor 
to  charge  the  jury  in  deciding  whether  or 
not  the  confession  of  the  defendant  Sny- 
der was  her  free  and  voluntary  act,  and 

8255  free  from  fear  produced  by  threats  or 
fear  from  duress,  the  jury  may  consider 
whether  or  not  the  defendant  Snyder  be- 
fore she  made  her  alleged  confession  re- 
quested to  communicate  with  a  friend  and 
was  denied.  That  they  may  also  consider 
whether  or  not  the  defendant  Snyder  re- 
quested to  communicate  with  a  relative  and 
wns  denied;  and  they  also  may  consider 
whether  or  not  the  defendant  Snyder  re- 
quested to  communicate  with  counsel  and 
wns  denied. 

8256  The  Court:  Well,  gentlemen,  you  may 
consider  all  of  those  facts.  Thev  are  in 
evidence,  and  you  will  give  them  the 
weight  whi^h  your  common  sense  tells  you 
should  be  given  to  them. 

Mr.  Hnzleton:  Exception  to  the  Court's 
refusal  to  charge  in  the  language  sub- 
mitted. 

The  Court :  T  do   so  charge. 

Mr.  Hazleton :  Exception  withdrawn 
then,  sir. 

T  nsk  your  Honor  to  charge  the  jury 
that  there  is  no  evidence  in  the  testimonv 
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that  the  defendant  Snyder  threatened  the 
defendant  Gray  to  expose  to  his  family 
Gray's  relation  with  the  defendant  Sny- 
der. 

The  Court:  Gentlemen,  I  leave  it  for 
yon  to  determine  what  is  or  what  is  not 
in  the  testimony,  either  by  inference  or  by 
direct  words.  The  Court  does  not  pass 
upon  the  question  of  the  testimony.  Yon 
will  make  your  own  conclusions  on  that 
point,  but  you  will  only  draw  such  infer-  8258 
ences  as  are  natural  inferences  to  be 
drawn  from  the  facts.  In  other  words, 
you  will  not  seek  to  invent  things  and  rmt 
them  in  the  testimony,  but  you  will  abide 
by  what  is  in  the  testimony. 

Mr.  Hazleton :  Exception,  sir.  I  ask 
your  Honor  to  charge  that  there  is  no 
evidence  in  any  of  the  testimony  of  any 
threats  made  by  the  defendant  Snyder 
against  the  defendant  Gray. 

The  Court:  I  leave  that  for  the  jury  to 
determine  whether  or  not  in  all  of  this 
testimony  which  has  been  adduced  there  is 
anything  which  can  be  given  that  inter- 
pretation. I  do  not  pass  upon  the  testi- 
mony. The  jury,  however,  will  look  into 
the  testimonv  to  see  whether  there  is  any 
element  of  that  kind. 

Mr.  Hazleton:  Exception,  sir.  I  nsk 
your  Honor  to  charge  the  jury  that  there 
is  no  testimony  upon  the  part  of  Grav 
deuvino:  that  on  March  7th,  Monday,  he 
told  the  defendant  Snyder  that  he  would 
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return  on  the  following  Thursday  and  kill 
Albert  Snyder  in  his  garage. 

The  Court:  Gentlemen,  I  leave  it  for 
you  to  pass  upon  the  testimony  as  to  what 
is  in  it  and  what  is  not  in  it.  What  is 
denied  and  what  is  not  denied.  In  reach-* 
ing  your  conclusion  you  will  consider  all 
the  testimony.  The  Court  does  not  pick 
out  any  one  item  and  charge  you  with 
reference  to  that.  The  Court  does  charge 
8261  y°u  to  weigh  it  all. 

Mr.  Hazleton :  I  ask  your  Honor  to 
charge  that  no  crime  can  he  committed 
without  an  intention  to  commit  that  crime. 

The  Court:  I  so  charge,  gentlemen. 

Mr.  Hazleton:  I  ask  your  Honor  to 
charge  that  if  the  jury  have  a  reasonable 
doubt  as  to  whether  the  defendant  Snyder 
intended  to  kill  her  husband  on  the  morn- 
ing of  March  20th,  1927,  they  must  acquit 
the  defendant  Snyder. 

The  Court:  I  so  charge,  if  that  is  the 
only  element  involved.  The  jury  will  con- 
sider all  that  the  Court  has  charged  with 
reference  to  the  facts,  and  will  in  connec- 
tion thereof  consider  the  evidence  such  as 
does  bear  upon  the  participation  of  the 
defendant  Snyder  if  at  all,  in  any  of  the 
arts  which  resulted  ultimately  in  the  death 
of  Albert  Snyder. 

Mr.  Hazleton:  Exception.  I  ask  your 
Honor  to  charge  the  indictment  charges 
among  other  things  that  the  deceased,  Al- 
bert Snyder,  was  struck,  bruised  and 
wounded   by   a   metal    sashweight   held   in 
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the  hands  of  both  defendants  at  the  time 
of  the  striking. 

The  Court:  Gentlemen,  that  is  an  ac- 
cusation, and  I  think  that  language  ap- 
pears in  the  indictment.  Nevertheless,  the 
Court  has  submitted  to  you  what  the  crime 
is  here,  just  for  you  to  pass  upon,  and 
with  reference  to  which  you  are  to  seek 
the  truth,  and  you  will  act  accordingly. 

Mr.  Hazleton:  I  ask  your  Honor  to 
charge  that  if  the  jury  have  a  reasonable  8264 
doubt  as  to  whether  the  defendant  Sny- 
der held  in  her  hand  or  hands  the  sash- 
weight  at  some  time  during  the  striking  of 
Albert  Snyder  with  said  sash  weight,  they 
must  acquit  the  defendant  Snyder. 

The  Court:  I  decline  to  so  charge,  gen- 
tlemen. 

Mr.  Hazleton:  Exception,  sir.  I  ask 
your  Honor  to  charge  the  evidence  of  Dr. 
Neail  is  that  any  one  of  the  three  blows 
struck  the  deceased  — 

The  Court :  I  am  not  to  charge  what  the       ■*"** 
evidence  is,  counselor. 

Mr.  Hazleton:  I  will  except,  sir,  then. 

The  Court:  The  jury  will  recall  what 
the  evidence  is. 

Mr.  Hazleton :  I  have  another  charge  on 
the  evidence  of  the  same  witness  which  T 
will  not  submit  in  view  of  your  Honor's 
refusal  to  charge,  and  take  an  exception. 

Mr.  Hazelton:  I  ask  your  Honor  to 
charge  that  if  the  jury  have  a  reasonable 
doubt  as  to  whether  or  not  the  defendant 
Snyder  struck  her  husband  with  the  sash- 
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weight  upon  the  night  of  the  alleged  crime, 
they  must  acquit  the  defendant  Snyder. 

The  Court:  I  decline  to  so  charge. 

Mr.  Hazelton:  Exception,  sir. 

I  ask  your  Honor  to  charge  that  the 
indictment  charges  the  defendants  Gray 
and  Snyder  with  having  killed  Alhert  Sny- 
der as  co-conspirators,  and  if  the  jury 
have  a  reasonable  doubt  as  to  whether  or 
not  Ruth  Snyder  were  such  a  co-conspira- 
8267  tor,  they  must  acquit  her. 

The  Court:  I  decline  to  so  charge,  gen- 
tlemen. The  question  of  conspiracy  does 
not  enter  into  this  thing  at  all.  The  thing 
is  whether  these  two  people  did,  together, 
undertake  and  accomplish  the  death  of 
Albert  Snyder. 

Mr.  Hazelton :  I  respectfully  except. 

The  Court:  You  will  bear  in  mind  all 
of  the  elements  of  the  charge  the  Court  has 
made  to  you  in  passing  upon  that  fact. 

Mr.  Hazelton:  I  respectfully  except,  sir. 

I  ask  your  Honor  to  charge  that  the 
defendant  Snyder,  after  having  been  placed 
under  arrest,  was  required  to  be  taken 
before  a  Magistrate  without  any  unneces- 
sary delay. 

The  Court:  Gentlemen,  the  rule  is,  of 
course,  that  you  are  supposed  to  be  taken 
before  a  Magistrate  without  any  unneces- 
sary delay.  You  will  notice  the  word  "un- 
necessary" is  used.  What  may  be  neces- 
sary in  one  case  may  not  be  necessary  in 
another.  The  common  sense  of  the  situa- 
tion has  to  control  very  largely.     The  pre- 
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sumption  of  law  is  that  those  charged  with 
the  responsibilty  in  such  a  situation  meet 
that  responsibility ;  and  the  Court  does 
charge  you  that  that  language  is  used  in 
the  statute.  The  application  of  that  sta- 
tute is  a  matter,  of  course,  which  has  to 
rely  upon  the  sense  of  the  obligation  and 
duties  of  the  officials  who  have  taken  an 
oath  under  the  law  to  uphold  the  law. 

Mr.  Hazelton:  Exception. 

I  ask  your  Honor  to  charge  the  jury  8270 
that  there  is  nothing  in  the  evidence  to 
show  that  it  was  not  necessary  to  take  the 
defendant  before  a  Magistrate  upon  the 
morninor  or  day  of  Monday,  March  the 
21st,  1927. 

The  Court:  Gentlemen,  the  Court 
charges  you  that  has  nothing  whatsoever 
to  do  with  the  question  of  guilt  or  inno- 
cence of  either  of  the  defendants  here. 

Mr.  Hazelton:  Exception,  sir. 

I  ask  your  Honor  to  charge  that  if  the 
jury  find  that  the  defendant  Snyder,  after  8~71 
havinsr  been  placed  un  lor  an*est,  was  not 
taken  before  a  Mas^strate  without  unneces- 
sary delay,  such  act  was  in  violation  of 
her  rights. 

The  Court:  That  has  nothing  to  do  with 
the  charge  here,  gentlemen,  whatsoever, 
you  will  so  understand.  We  are  trying 
one  issue  at  a  time. 

Mr.  Hazelton:  Exception,  sir. 

I  ask  your  Honor  to  charge  that  if  the 
jury  find  that  both  defendants  committed 
the  crime  charged,  but  have  a  reasonable 
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doubt  as  to  whether  Ruth  Snyder  com- 
mitted the  crime  or  participated  in  it,  only 
because  during  the  time  of  its  commission 
she  was  compelled  to  do  or  aid  or  par- 
ticipate in  the  act  by  threats  of  Gray  and 
reasonable  apprehension  on  her  part  of 
instant  death  or  grievous  bodily  harm  in 
case  she  refused,  the  jury  must  acquit  the 
defendant  Snyder. 

The  Court:  The  Court  has  already 
8273  charged   you   on   that   particular   feature; 

and  the  Court  abides  by  the  charge  as 
made. 

Mr.  Hazelton:  Exception,   sir. 

I  ask  your  Honor  to  charge  that  even 
though  the  jurors  find  there  was  a  com- 
mon plan  entered  into  by  and  between  the 
two  defendants  to  kill  Albert  Snyder,  if 
they  find  that  Ruth  Snyder  abrogated  or 
nullified,  to  the  knowledge  of  Gray,  and 
under  such  circumstances  as  would  permit 
Gray  to  take  the  same  action  as  herself 
by  words  or  acts  concerning  the  conspiracy 
or  confederation  between  them,  then  there 
was  an  abandonment  of  the  joint  or  com- 
mon design,  and  the  defendant  Snyder 
should  be  acquitted. 

The  Court:  Gentlemen,  in  a  general  way 
that  is  the  law.  When  two  people  under- 
take to  do  a  thing,  a  crime,  and  one  of 
them  abandons  the  crime,  the  law  says 
that  if  the  one  who  abandons  it  abandons 
it  so  far  ahead  of  the  setting  in  motion  of 
the  things  which  resulted  in  the  crime,  and 
does  it  so  openly  that  the  other  partner  in 
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the  alleged  crime  knows  about  it  and  is 
given  a  chance  to  abandon  it,  too,  then  the 
one  who  thus  abandons  it  cannot  be  charged 
with  the  crime  which  was  not  committed 
by  that  one,  but  you  cannot  undertake  to 
engage  in  an  act  having  for  its  purpose 
the  performance  of  a  crime,  and  then  at 
the  last  moment  slip  out  yourself  and  try 
to  clothe  yourself  in  the  cloak  of  abandon- 
ment. 

You  must  give  the  other  side  an  equal  827: 
opportunity,  an  equal  notice  of  the  aban- 
donment, and  the  abandonment  must  pre- 
cede the  crime  sufficiently  long  ahead  of 
the  crime  to  afford  the  same  opportunity 
to  your  fellow  as  you  have  taken  for  your- 
self, or  a  reasonable  opportunity  to  your 
fellow,  in  any  event,  to  withdraw  from  the 
crime. 

Mr.  Hazleton:  Exception.  T  ask  your 
Honor  to  charge  that  if  the  jury  have  a 
reasonable  doubt  as  to  whether  or  not  the  097^ 
defendant  Snyder  advised  and  requested 
the  defendant  Gray  not  to  commit  the 
crime  on  the  morning  of  March  20th,  1927 
before  the  defendant  Gray  left  the  bed- 
room of  the  mother  to  commit  the  crime, 
as  testified  to  by  the  defendant  Gray,  then 
the  jury  must  give  the  benefit  of  that  doubt 
to  the  defendant  Snyder  and  acquit  her. 

The  Court:  Applying,  gentlemen,  the 
rule  that  I  have  already  told  you  with 
reference  to  abandonment.  Of  course, 
the  abandonment  can  take  place  or  does 
take  place  when  the  abandonment  occurs, 
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but  whether  or  not  you  can  take  advan- 
tage of  your  abandonment  depends  upon 
the  circumstances  upon  which  the  abandon- 
ment occurs,  and  the  Court  leaves  that  to 
the  jury  to  determine,  applying  the  rule 
the  Court  has  already  given. 

Mr.  Hazleton:  I  respectfully  except. 
That  is  all. 

Mr.  Miller:  No  further  requests  by  the 
defendant  Gray. 
8279  The  Court:  The  officers  will  be   sworn. 

Mr.  District  Attorney,  have  you  any  re- 
quests to  make? 

Mr.  Newcombe:  No,  your  Honor,  but  I 
want  to  ask  your  Honor  if  the  jury  so 
wishes  it  that  the  exhibits  that  Mr.  Wal- 
lace referred  to  in  his  summation  as  desir- 
ous of  having:  the  jury  have,  and  which  T 
consent  to,  if  they  may  be  given  to  the 
jury. 

The  Court:  Provided  all  of  the  parties 
stipulate  on  the  record  their  consent,  then 
whatever  yon  consent  to,  thus  stipulated, 
may  be  taken  by  the  jury,  but  the  stipula- 
tion must  be  made. 

Mr.  Millard:  We  consent  on  behalf  of 
the  defendant  Gray. 

Mr.  Hazleton :  I  accept  to  the  remarks 
of  the  District  Attorney  and  ask  that  it 
be  noted  now  bv  the  stenographer  that  at 
the  time  the  District  Attorney  made  his 
remarks  to  the  court,  lie  stood  here  with  the 
exhibits  in  his  hand,  now  stands  towards 
the  jury  with  the  exhibits  in  his  hands, 
that    the    defendant    Gray    has    consented 
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with    the    District    Attorney,    and    no    re- 
quests have  been  made  by  the  jury  as  yet 
to  see  exhibits.     I  take  exception,  sir. 
The  Court :  In  the  absence  of  the  stipula- 
tion the  jury  will  'not  have  the  exhibits. 

Mr.  Hazleton:  If  the  jury  wants  them, 
I  will   stipulate   when   they   ask. 

The  Clerk:  (To  the  officers)  You  and 
each  of  you  do  solemnly  swear  you  will 
keep  this  jury  together  in  some  private 
and  convenient  place,  that  you  will  permit  8282 
no  one  to  speak  with  or  communicate  with 
them  nor  do  so  yourselves  upon  any  sub- 
ject connected  with  the  trial,  except  it  be  to 
ask  them  if  they  have  agreed  upon  a  ver- 
dict, and  that  you  will  return  them  into 
Court  when  they  have  so  agreed,  and  when 
ordered  to  do  by  the  Court,  so  help  vou 
God. 

The  Court:  Gentlemen  of  the  jury,  be- 
fore you  retire,  should  it  happen  that  you 
wish  any  of  the  exhibits  you  may  ask  the 
Court  for  them,  and  the  Court  will  be 
governed  by  whatever  the  rule  is  with  ref- 
erence to  your  having  them.  I  will  state 
to  you  that  if  you  wish  to  have  the  testi- 
mony of  any  witness  read  you  will  advise 
the  Court  of  that  fact.  The  Court  will 
have  you  then  brought  in  here  and  the  evi- 
dence will  be  read  to  you.  If  for  any 
reason  you  feel  it  would  be  helpful  for  you 
to  have  the  law  expounded  to  you  upon 
any  point  with  reference  to  which  you  may 
entertain  some  doubt,  it  is  the  duty  of  the 
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Court  to  repeat  the  law  as  the  Court  finds 
it  applies  to  this  case. 


8286 


(The  jury  retire  to  deliberate  at  5.20 
P.  M.) 

Mr.  Miller:  May  I  ask  the  Court  if  the 
defendant  Gray  may  see  his  mother  for  a 
moment? 
8285  The   Court:  Yes. 

The  jury  returned  to  the  courtroom  at 
seven  o'clock  P.  M. 

The  defendants  were  brought  into  the 
courtroom. 

The  Clerk:  Gentlemen  of  the  jury,  please 
rise.     Look  on  the  defendants. 

The  defendants,  please  rise. 

Gentlemen  of  the  jury,  have  you  agreed 
upon  a  verdict? 

The   Foreman :  We   have. 

The  Clerk:  How  do  you  find? 

The  Foreman :  The  jury  finds  the  de- 
fendants, Mrs.  Ruth  Snyder  and  Henry 
Judd  Gray,  guilty  of  murder  in  the  first 
degree. 

The  Clerk :  Gentlemen  of  the  jury,  listen 
to  your  verdict  as  the  Court  has  recorded 
it:  You  say  you  find  the  defendants  guilty 
of  murder  in  the  first  degree.  So  say  you 
all  ? 

The  Jury:  Yes. 

Mr.  Hazleton:     If  it  pleases  the  Court, 
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the  defendant  Snyder  moves  to  have  the 
jury  polled. 

The  Court:  The  jury  will  be  polled. 

The  Clerk:  Gentlemen  of  the  jury,  you 
say  you  find  the  defendants  guilty  of  mur- 
der in  the  first  degree. 

William  E.  Young,  is  that  your  verdict? 

Juror  No.  1 :     Yes,  sir. 

The  Clerk:  Charles  Meissner,  is  that 
your  verdict? 

Juror  No.  2:  Yes.  8'^88 

The  Clerk:  Philip  McCabe,  is  that  your 
verdict? 

Juror  No.  3 :  Yes,  sir. 

The  Clerk:  Alfred  R.  Kraemer,  is  that 
your  verdict? 

Juror  No.  4:  It  is. 

The  Clerk:  Herbert  Bollweg,  is  that 
your  verdict? 

Juror  No.  5:  Yes,  sir. 

The  Clerk :  John  Schneider,  is  that  your 
verdict? 

Juror  No.  6:  Yes,  sir. 

The  Clerk:  John  F.  Connolly,  is  that 
your  verdict? 

Juror  No.  7:  Yes,  sir. 

The  Clerk:  Louis  Rachdashel,  is  that 
your  verdict? 

Juror  No.  8:  Yes. 

The  Clerk:  Everett  J.  Van  Vranken,  is 
that  your  verdict? 

Juror  No.  9:  Yes,  sir. 

The  Clerk:  George  Ziegler,  is  that  your 
verdict  ? 
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Juror  No.  10:  It  is. 

The  Clerk:  John  Vonderheide,  is  that 
your  verdict? 

Juror  No.   11 :  It  is. 

The  Clerk:  Frederick  J.  Grob,  is  that 
your  verdict! 

Juror   No.    12:  It   is. 

Mr.  Hazleton:  The  defendant  Snyder 
requests  the  permission  of  the  Court  to 
reserve  all  motions  until  the  day  fixed  by 
8291  the  Court  for  the  imposition  of  sentence. 

The  Court:  The  Court  sees  no  reason 
why  the  sentence  should  not  be  imposed 
now.  The  Court  will  proceed  to  impose 
the  sentence  forthwith,  after  the  motions 
have  been  made. 

Mr.  Miller:  On  behalf  of  the  defendant 
Gray,  while  I  do  not  object  to  your  Honor 
imposing  sentence  at  this  time  I  do  ask  on 
behalf  of  the  defendant  Gray  to  give  us 
a  date  when  we  can  make  the  necessary 
and  formal  motions  in  regard  to  this  ver- 
dict. 

The  Court:  The  Court  will  be  very  glad 
to  do  what  need  to  be  done  to  meet  the 
convenience  of  counsel.  The  Court  will 
receive  and  is  prepared  to  hear  and  enter- 
tain and  dispose  of  any  -motions  that  coun- 
sel may  wish  to  submit  now,  and  the  Court 
will  entertain  later  on  any  other  motions 
as  to  the  rights  of  the  defendants. 

Mr.  Newcombe:  Will  your  Honor  par- 
don my  interruption,  and  might  I  suggest, 
your  Honor,  that  the  usual  two  days  al- 
lowed to  defendants  be  granted  in  this  par- 
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tieular  case  for  the  imposition  of  sentence? 

The  Court:  You  say  the  "usual."  The 
Court  is  not  of  the  opinion  that  there  was 
any  time  controlling  in  the  matter. 

Mr.  Proessel :  That  is  the  statutory  prac- 
tice, your  Honor;  if  there  is  objection  by 
defendant's  counsel  to  the  present  impo- 
sition of  sentence. 

The  Court:  The  Court  understood  Mr. 
Miller  did  not  object  to  the  imposition  of 
sentence  but  did  ask  an  opportunity  might  8294 
be  given  to  present  these  motions.  If  that 
can  be  done  the  rights  of  the  defendants 
are  protected.  The  Court  wants  to  make 
sure  that  the  Court  is  justified  in  proceed- 
ing that  way,  to  impose  the  sentence  now, 
and  then  will  hear  any  application  that 
might  be  made. 

Mr.  Hazleton :  I  will  waive  the  forty- 
eight  hours. 

The  Court:  Let  it  appear  then  upon  the 
record. 

Mr.  Miller:  Of  course,  I  feel  the  same 
way.  I  do  not  want  to  inconvenience  the 
Court,  but  at  the  same  time  I  thought,  with 
my  associate,  Judge  Millard,  that  we  ought 
to  be  given  the  opportunity  to  present  the 
usual  motions  after  the  rendition  of  a 
verdict  by  the  jury. 

The  Court:  The  Court  will  afford  you 
that  opportunity.  The  Court  has  to  go  to 
Riverhead  tomorrow  morning  and  to  be 
there  for  several  days.  I  will  be  glad  to 
meet  you  gentlemen  at  a  time  which  will 
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be  agreable  and  convenient  to  you  as  soon 
as  my  work  is  completed. 

Mr.  Miller:  I  do  not  want  to  waive  any 
right  that  the  defendant  Gray  might  have 
after  the  rendition  of  the  verdict  and  prior 
to  the  imposition  of  the  sentence. 

The  Court :  Under  those  circumstances  I 
fancy  the  forty-eight  hours  will  have  to 
be  given. 

Mr.  Newcombe:  I  would  recommend 
8297  that,  your  Honor. 

The  Court:  Mr.  District  Attorney,  can 
you  suggest  a  time? 

Mr.  Newcombe :  Could  your  Honor  be  in 
this  part  on  Wednesday  or  Thursday  of 
this  week? 

Mr.  Hazleton:  Then,  next  Monday,  your 
Honor. 

The  Court:  Then  make  it  next  Monday. 

Mr.  Newcombe :  That  is  agreeable  to  the 
District  Attorney. 

Mr.  Hazleton:  At  ten  o'clock? 

The  Court:  Yes. 

Mr.  Newcombe:  May  the  record  show, 
your  Honor  that  the  defendants  have  until 
Monday  before  the  imposition  of  sentence? 

The  Court :  Yes.  Let  the  record  so  show 
in  each  instance. 

Mr.  Miller:  To  make  such  necessary 
motions  after  the  verdict  as  are  proper. 

The  Court:  Yes.  The  Court,  then  will 
set  next  Monday,  at  ten  o'clock,  in  this 
Courthouse  for  the  hearing  of  those  mo- 
tions. 
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Mr.  Newcombe:  And  the  imposition  of 
sentence. 

Mr.  Hazleton :  And  your  Honor  was  go- 
ing to  grant  one  exception  to  the  charge 
which  I  did  not  make. 

The  Court:  Yea;  you  may  do  that  now. 

Mr.  Hazleton :  The  defendant  Snyder  ex- 
cepts to  that  part  of  the  Court's  charge 
wherein  the  Court  stated  in  substance  that 
the  defendants  were  not  being  tried  upon 
the  charge  as  conspirators. 

The  Court :  The  defendants '  pedigrees 
will  be  taken. 

The  Clerk  (to  defendant  Snyder)  :  What 
is  your  true  name? 

Defendant  Snyder:  Ruth  M.   Snyder. 

The   Clerk:  What  is   your   age? 

Defendant  Snyder:  32. 

The  Clerk:  Where  were  you  born? 

Defendant  Snyder:  New  York  City. 

The  Clerk:  What  is  the  date  of  your 
birth? 

Defendant  Snyder:  March  27,  1895. 

The   Clerk:  Where   do  you   reside? 

Defendant  Snyder:  9327  222nd  Street, 
Queens. 

The  Clerk:  Have  you  ever  been  con- 
victed before? 

Defendant   Snyder:  No. 

The  Clerk:  Have  you  a  trade? 

Defendant  Snyder:  No. 

The  Clerk:  What  is  your  religion? 

Defendant   Snyder:  Protestant. 
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The  Clerk:  Do  you  read  and  write? 

Defendant  Snyder:  Yes. 

The  Clerk:  Are  you  temperate? 

Defendant  Snyder:  Yes. 

The   Clerk:     Are  your  parents  living? 

Defendant  Snyder:  Mother. 

The  Clerk:  Are  you  married? 

Defendant  Snyder:  Yes. 

Mr.  Hazleton :  If  the  Court  pleases,  Mr. 
Wallace  and  myself  desire  to  confer  with 
the  defendant  before  she  is  taken  down- 
stairs, with  your  permission. 

The  Court:  You  may  have  that  privi- 
lege. 

The  Clerk  (To  defendant  Gray):  What 
is  your  true  name? 

Defendant  Gray:  Henry  Judd  Gray. 

The  Clerk:  What  is  your  age? 

Defendant  Gray:  34. 

The  Clerk:  When  were  you  born? 

Defendant  Gray:  July  8,  1892. 

The  Clerk:  Are  you  a  citizen? 

Defendant  Gray:  Yes. 

The  Clerk:  Where  do  you  reside? 

Defendant  Gray:  37  Wayne  Avenue, 
East  Orange,  New  Jersey. 

The  Clerk :  Have  you  ever  been  con- 
victed before? 

Defendant  Gray:  No. 

The  Clerk:  Have  you  a  trade? 

Defendant  Gray:  Yes. 

The  Clerk:  What  trade? 

Defendant  Gray:  Salesman. 


2769 
Pedigree 


The  Clerk:     What  is  your  religion? 

Defendant  Gray:  Episcopalian. 

The  Clerk:  Do  you  read  and  write! 

Defendant  Gray:  Yes. 

The  Clerk:  Are  you  temperate? 

Defendant  Gray:  Yes. 

The  Clerk:     Are  your  parents  living? 

Defendant  Gray:  Mother. 

The  Clerk:  Are  you  married? 

Defendant  Gray:  Yes. 


(The  defendants  were  remanded  for  sen- 
tence on  Monday,  May  16th,  1927,  at  10 
A.  M.) 
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The  Court  (To  the  jury) :  The  realiza- 
tion of  duty  well  done,  fearlessly  done, 
brings  a  satisfaction  that  endures.  You 
are  entitled  to  the  thanks  of  the  People 
for  your  public  service,  and  the  Court  is 
glad  to  act  as  the  mouthpiece  with  which 
to  convey  those  thanks  to  you.  You  are 
now  excused  from  your  service  and  you 
may  return  to  your  homes.  The  Court 
feels  convinced  that  you  will  never  have  8307 
any  pangs  of  conscience  for  the  work  that 
you  have  done.     You  are  thanked. 
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Long  Island  City,  N.  Y.,  May  13th,  1927 
10  A.  M. 

Trial  continued. 

(Pursuant  to  consent  of  the  District  At- 
torney and  counsel  for  the  respective  de- 
fendants, the  date  of  sentence  of  Ruth  M. 
Snyder  and  Henry  Judd  Gray,  the  de- 
fendants, was  changed  from  Monday,  May 
16th,  1927,  to  Friday,  May  13th,  1927,  at 
10  A.  M.) 

Mr.  Newcombe :  If  it  please  your  Honor, 
the  State  moves  for  sentence  in  the  case 
of  People  against  Gray  and  People  against 
Snyder. 

The   Court:  Judge  Hazleton. 

Mr.    Hazleton:  Yes,    sir.      I    just    have 
some  motions  to  dictate  into  the  record,  if 
it   please   the    Court,    in    accordance   with 
your  permission  heretofore  granted. 
8310  The  Court:  Yes. 

Mr.  Hazleton:  The  defendant  Snyder 
moves  that  the  verdict  of  the  jury,  finding 
her  guilty  of  murder  in  the  first  degree  be 
set  aside  and  a  new  trial  granted  on  the 
following  grounds: 

(1).  That  the  verdict  is  contrary  to  the 
law,  the  evidence  and  the  weight  of  evi- 
dence. 

(2).  The  exceptions  taken  to  the  admis- 
sion of  evidence,  to  the  charge  of  the 
Court  and  the  refusal  of  the  Court  to 
charge  as  requested. 
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(3).  The  denial  of  the  defendant  Sny- 
der's motion  for  a  separate  trial  was  pre- 
judicial to  her  and  an  abuse  of  discretion 
deprived  her  of  a  fair  trial  and  deprived 
her  of  her  rights  without  due  process  of 
law,  and  especially  so  since  the  interest  of 
the  defendants  Snyder  and  Gray  were 
completely  hostile  and  she  was  required  to 
submit  herself  to  cross  examination  by  the 
People  and  also  by  the  defendant  Gray.         8312 

(4).  Over  defendant  Snyder's  objection 
and  exception  and  challenge  jurors  were 
accepted  by  the  Court  although  said  jurors 
gave  evidence  by  their  answers  to  the 
questions  of  defendant  Snyder's  counsel  to 
the  effect  that  they  had  formed  an  opinion 
as  to  the  guilt  or  innocence  of  the  defend- 
ant Snyder  which  would  require  evidence 
to  remove  and  which  opinion  would  affect 
their  verdict. 

(5).  By  reason  of  the  Court's  acceptance 
as  jurors   the   defendant   Snyder  was   re-     "dl.i 
quired   to    exercise   her   peremptory   chal- 
lenges. 

(6).  That  a  juror  satisfactory  to  the 
People  and  satisfactory  to  the  defendant 
Snyder  was  peremptorily  challenged  by 
the  defendant  Gray  and  thus  the  defend- 
ant Snyder  was  deprived  of  her  rights 
without  due  process  of  law,  was  deprived 
of  a  juror  satisfactory  to  her  and  was 
deprived  of  a  trial  by  a  jury  of  her  peers 
and  of  her  own  selection. 

(7).  The   defendant   Snyder,   insofar   as 
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procedure  at  the  trial  was  concerned,  as 
to  when  she  should  take  the  stand,  as  to 
when  her  testimony  should  be  offered,  as 
to  when  her  counsel  should  open  her  case 
and  when  her  counsel  should  examine  or 
cross-examine,  was  directed  to  follow  the 
procedure  fixed  by  the  Court  and  defend- 
ant Snyder's  counsel  was  given  no  dis- 
cretion in  the  matter. 
8315  (8).  The  indictment,  among  other  things, 

charged  that  the  deceased  was  struck  by 
a  sashweight  which  the  defendant  Snyder 
held  in  her  hand  or  hands.  The  Court  re- 
fused to  charge  that  such  part  of  the  indict- 
ment had  to  be  sustained  in  order  that  the 
defendant  Snyder  might  be  found  guilty. 

(9).  The  defendant  Snyder  at  the  time 
of  arraignment,  upon  the  trial  and  during 
the  course  of  the  trial  was  led  to  believe, 
and  did  believe,  that  she  and  the  defendant 
Gray  were  being  tried  for  murder  in  the 
first  degree  as  co-conspirators.  The  Court, 
in  the  midst  of  the  trial,  changed  the 
nature  of  the  charge  by  holding  that  the 
defendants  were  not  being  tried  as  co-con- 
spirators. This  resulted  in  the  defendant 
Snyder  being  deprived  of  her  rights,  not 
being  informed  and  advised  properly  of 
the  charge  upon  which  she  was  being  tried 
and  having  been  convicted  upon  a  charge 
which  her  counsel  had  not  prepared  to  de- 
fend. 

(10).  The  Court  erred  in  its  charge  to 
the  jury,  which  in  substance  held  that  the 
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defendants  were  not  being  tried  as  co-eon 
spirators.     The  Court  erred  in  its  refusal 
to    charge    relative    to    the    principle    of 
abandonment  of  a  crime  by  a  co-conspira- 
tor, as  requested  by  the  defendant  Snyder. 

(11).  Although  the  Court  charged  the 
jury  that  it  should  not  consider  the  con- 
fession of  Gray  and  other  declarations  and 
acts  of  Gray  after  the  consummation  of 
the  crime  as  any  evidence  against  the  de- 
fendant Snyder,  that  nevertheless,  in  view  8318 
of  said  evii^nce  having  been  submitted 
before  the  jury,  and  in  spite  of  the  charge 
of  the  learned  Court,  the  jury's  mind  could 
not  help  but  be  affected  by  the  incom- 
petent evidence  that  thus  was  permitted  to 
come  before  them. 

Those  are  all  the  exceptions,  if  it  please 
the  Court. 

The  Court :  The  Court  is  of  opinion  that 
the  exceptions  should  be  overrruled,  and 
they  are  overruled. 

Mr.  Hazleton :  I  take  an  exception,  if 
the  Court  pleases. 

Clerk  of  the  Court  (To  defendant  Sny- 
der) :  Have  you  anything  to  say  why  judg- 
ment of  this  Court  should  not  be  passed 
upon  you! 

Mr.    Hazleton :  The    defendant    Snyder 
has   nothing   to    say   in    addition   to    what 
counsel  has  already  stated  as  to  why  judg 
ment    of   this    Court    should   not    be   pro- 
nounced upon  her. 
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The  Court:  The  judgment  of  the  Court 
is  that  you,  Euth  Snyder,  for  the  murder 
in  the  first  degree  of  Albert  Snyder,  where- 
of you  are  convicted,  be,  and  you  hereby 
are,  sentenced  to  the  punishment  of 
death;  and  it  is  ordered  that,  within  ten 
days  after  this  day's  session  of  Court,  the 
Sheriff  of  the  County  of  Queens  deliver 
you,  together  with  the  Warrant  of  this 
Court,  to  the  Agent  and  Warden  of  the 
g32i  State  Prison  of  the  State  of  New  York,  at 

Sing  Sing,  where  you  shall.be  kept  in  soli- 
tary confinement  until  the  week  beginning 
Monday,  the  20th  day  of  June,  1927,  and, 
upon  some  day  within  the  week  so  ap- 
pointed, the  said  Agent  and  Warden  of 
the  State  Prison  of  the  State  of  New 
York,  at  Sing  Sing,  is  commanded  to  exe- 
cute and  to  do  execution  upon  you,  Ruth 
Snyder,  in  the  mode  and  manner  pre- 
scribed by  the  laws  of  the  State  of  New 
York. 
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Mr.  Hazleton:  If  it  pleases  the  Court, 
insofar  as  the  defendant  Snyder  is  con- 
cerned— 1  believe  Judge  Millard  joins  with 
me  insofar  as  the  defendant  Gray  is  con- 
cerned— I  ask  that  she  be  permitted  to  re- 
main here  until  Monday. 

The  Court:  The  Court  will  so  order. 

Mr.  Hazleton :  Thank  you,  sir. 

The  Court:  The  Court  will,  likewise, 
order  in  the  case  of  the  defendant  Gray. 

Mr.  Millard:  May  it  please  the  Court, 
on   behalf   of  the   defendant   Henry  Judd 
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Gray,  I  desire  to  move  upon  all  of  the 
grounds  presented  by  the  defendant  Gray 
at  the  close  of  the  People's  case  in  mov- 
ing: for  a  direction  of  a  verdict  of  not 
guilty  and  for  a  dismissal  of  the  indict- 
ment, and  upon  all  of  the  grounds  pre- 
sented by  the  defendant  Gray  at  the  close 
of  the  entire  case  in  moving  for  a  direction 
of  a  verdict  of  not  guilty  and  for  a  dis- 
missal of  the  indictment — we  now  move  to  y^24 
set  aside  the  verdict  rendered  against  the 
defendant  Gray  and  for  a.  new  trial. 

Second:  We  move  to  set  aside  the  ver- 
dict rendered  against  the  defendant  Gray 
and  for  a  new  trial  upon  the  ground  that 
the  said  verdict  is  contrary  to  the  evi- 
dence and  to  the  weight  of  evidence. 

Third :  We  move  to  set  aside  the  verdict 
rendered  against  the  defendant  Gray  upon 
the  ground  that  while  these  defendants 
were  tried  jointly  pursuant  to  the  provi- 
sions of  the  Laws  of  the  State  of  New 
York,  as  now  amended,  nevertheless  these 
said  laws,  as  now  amended,  fail  to  proper- 
ly and  adequately  provide  for  the  protec- 
tion of  the  constitutional  rights  of  these 
defendants,  first,  in  the  matter  of  the 
selection  of  trial  jurors,  who  would  con- 
stitute and  compose  the  jury  which  would 
determine,  by  their  verdict,  the  guilt  or 
innocence  of  these  defendants ;  second,  in 
the  matter  of  the  order  of  procedure  of 
the  respective  counsel  for  defendants,  in 
the  examination  of  prospective  jurors,  and 
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the  exercise  of  the  right  of  challenging 
such  prospective  jurors;  in  the  cross  ex- 
amination of  witnesses  by  respective  coun- 
sel and  the  District  Attorney;  in  the  pres- 
entation of  the  defense  of  these  respective 
defendants;  and,  finally,  in  the  summation 
of  the  respective  counsel  for  the  defend- 
ants; and  that,  therefore,  those  provisions 
of  the  statute  under  and  pursuant  to  which 
defendants  were  jointly  tried  are  uneon- 
g327  stitutional  and  void. 

The  Court:  The  Court  is  of  the  opinion 
that  the  objections  should  be  overruled, 
and  the  Court  does  so  overrule  them. 

Clerk  of  the  Court  (To  defendant  Gray)  : 
Have  you  anything  to  say  why  the  judg- 
ment of  the  Court  should  not  be  passed 
upon  you? 

Mr.  Miller:  Counsel  for  the  defendant 
Gray  has  nothing  to  say  at  this  time,  and 
neither  has  the  defendant  Gray. 
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The  Court:  The  judgment  of  the  Court 
is  that  you,  Henry  Judd  Gray,  for  the 
murder  in  the  first  degree  of  Albert  Sny- 
der, whereof  you  are  convicted,  be,  and 
you  hereby  are,  sentenced  to  the  punish- 
ment of  death;  and  it  is  ordered  that 
within  ten  days  after  this  day's  session  of 
Court,  the  Sheriff  of  the  County  of  Queens 
deliver  you,  together  with  the  Warrant  of 
this  Court,  to  the  Agent  and  Warden  of 
the  State  Prison  of  the  State  of  New  York, 
at  Sing  Sing,  where  you  shall  be  kept  in 
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solitary  confinement  until  the  week  begin- 
ning Monday,  the  20th  day  of  June,  1927, 
and,  upon  some  day  within  the  week  so 
appointed,  the  said  Agent  and  Warden  of 
the  State  Prison  of  the  State  of  New  York, 
at  Sing  Sing,  is  commanded  to  execute 
and  to  do  execution  upon  you,  Henry  Judd 
Gray,  in  the  mode  and  manner  prescribed 
by  the  Laws  of  the  State  of  New  York. 

Mr.  Miller:  And,  as  I  understand  it, 
your  Honor  grants  the  right  to  the  de- 
fendants to  remain  within  the  confines  of 
the  Long  Island  City  prison  until  Monday. 

The  Court:  Until  at  least  Monday. 

Mr.  Miller:  I  thank  you. 
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PEOPLE  vs.  RUTH  MAY  SNYDER. 

Statement  made  at  the  office  of  the  District 
Attorney,  on  March  21st,  1927. 

My  name  is  Ruth  May  Snyder,  and  I  want  to 
make  a  full  and  truthful  statement  about  the 
death  of  my  husband  Albert  Snyder,  and  I  un- 
derstand that  anything  I  may  say  may  be  used 
against  me. 

8333  j   resided  at  9327   222nd  Street,   Queens  Vil- 
lage and  I  will  be  32  years  of  age  on  Sunday, 

u    March  27th,  1927.     I  was  born  at  Morningside 
£   Avenue  and  125th  Street,  New  York  City.     My 
a    father's  name  was  Harry  Brown  and  my  mother's 
name  Joseiohine  Brown.     My  mother  was  born 
^    in  Sweden  and  my  father  in  Norway.     I  am  a 
£    graduate  of  Public  School  and  of  Wadleio:h  High 
P3    School,  Wmv  Tuik,  New  York  City  and  after  my 
graduation  I  worked  for  the  Telephone  Company 
for  a  year  and  half  and  then  took  a  secretarial 
cool  course  in  Bird's  Business  School.     The  last  per- 

manent position  I  had,  before  I  was  married, 
was  with  M.  Russling  Wood  Co.,  Beaver  Street, 
New  York  City,  where  I  was  employed  as  a 
stenographer.  I  met  my  husband,  Albert  Snyder, 
while  I  was  employed  with  the  Cosmopolitan 
Magazine,  which  was  the  position  I  held  before 
tlio  one  with  M.  Russling  Wood.  I  was  about  19 
when  I  first  met  him  and  he  was  32  then  and 
was  working  for  a  Motor  Magazine  as  an  artist. 
I  was  married  on  July  24th,  1915,  in  the  Bronx 
by  a  minister  whose  name  I  remember  as  Pastor 
Younsr.  We  first  lived  at  651  61st  Street,  Brook- 
lyn,  for   about  three  vears   and  here's  where  I 
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was  living  when  my  daughter  Lorraine  was  born 
on  November  15,  1917.  I  then  moved  to  1120 
"Woodycrest  Avenue,  Bronx,  where  I  lived  for 
about  a  year  and  then  we  moved  to  31  Canon- 
bury  Road,  Jamaica,  where  we  lived  for  about 
three  years.  We  then  moved|  to  my  present 
address  and  purchased  the  house  in  which  we 
live,  in  the  name  of  myself  and  my  husband,  for 
$11,500,  with  a  $4,000  mortgage. 

T  bee-an  having  difficulty  with  my  husband  al- 
most immediately  after  our  marriage.  I  was 
armnrently  too  giddy  and  young  for  his  years, 
u  while  he  was  onlv  33  at  the  time  he  was  like  a 
"T^  man  of  50  to  me.  He  was  not  companionable  to 
%  me  at  all.  He  took  care  of  me  and  my  daughter 
all  right  from  a  financial  standpoint.  We  quar- 
reled quite  frequently  about  accounting  for  the 
■5  money  which  he  gave  me.  He  had  a  position 
P3  which  he  was  holding  on  Saturday  for  about  15 
years  and  earned  about  $115  a  week  in  addition 
to  some  sketching  he  did  occasionally.  He  main- 
tained a  Buick  7-passenger  car  for  us  and  clothed  gooj 
myself  and  daughter  well.  He  never  took  me 
out  and  that  is  why  I  had  to  seek  the  company 
of  others.  I  had  girl  friends  and  about  two 
years  ago  I  met  Henry  Judd  Gray  in  the  office 
of  the  Bien  Jola  Corset  Company,  at  34th  Street 
and  5th  Avenue.  I  was  introduced  to  him  by 
Mr.  Folsom,  whom  I  knew  was  connected  with 
the  stocking  business  and  I  met  Mr.  Gray  quite 
frequently.  He  was  employed  by  the  Bien  Jola 
Corset  Company  as  a  salesman  and  traveled 
quite  a  little.  I  think  he  bad  the  territory  of 
the  best  nart  of  Pennsylvania  and  parts  of  New 
York,   Utica,    Buffalo    and    Syracuse.      When    he 
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would  make  a  trip  he  would  correspond  with  me 
and  I  would  correspond  with  him.  Of  course  my 
husband  knew  nothing  of  my  relations  with  Mr. 
Gray.  Mr.  Gray  is  a  slight  built  man,  about  135 
or  140  pounds,  fair  complexion,  brown  curly  hair, 
c'ean  shaven,  wear  glasses  with  the  brims  over 
the  ears.  He  is  American  born.  He  lives  at  37 
Wayne  Avenue,  East  Orange,  N.  J.,  and  he  is 
married  and  has  a  daughter  of  about  10  or  11. 
1  had  sexual  intercourse  with  him  on  a  number 
8339  °f  occasions.     We  got  a  room  as  Mr.  and  Mrs. 

Henry  Judd  Gray.    The  first  time  that  I  occupied 
a  room  with  him  as  Mrs.  Gray,  was  at  the  Im- 
a>    perial  Hotel,  in  New  York  City,  which  was  some- 
>*  time  during  the  month  of  July,  1925. 

We  went  to  the  Imperial  a  few  times,  we  did 
§    not  like  that  so  then  went  to  the  Waldorf-Astoria. 
rd    The  first  time  we  were  at  the  Waldorf-Astoria, 
£    was  during  the  month  of  September,  1925,  and 
from  that   time   on  on  numerous  occasions  Mr. 
Gray  got  a  room  at  the  Waldorf-Astoria.  We  al- 
ways registered  under  the  name  of  Mr.  and  Mrs. 
Gray.     He  has  been  to  my  home  at  Queens  Vil- 
lage a  number  of  times.     My  mother  lives  with 
me  at  Queens  Village  and  my  daughter  and  my 
mother  both  knew  Mr.  Gray.    Whenever  we  reg- 
istered at  the  hotel,  I  had  a  tan  suit  case  which 
I  have  seen  at  the  District  Attorney's  office  to- 
day.    He  came  to  my  house  when  my  husband 
would  be  away. 

I  was  constantly  being  belittled  by  my  hus- 
band. My  husband  and  I  had  quarreled  fre- 
quently and  things  became  worse  since  we  moved 
to  Queens  Village.  He  was  constantly  picking 
and  nagging  at  me  and  I  had  gotten  at  that  stage 
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where  I  would  take  any  means  to  get  out  of  it 
all.  I  could  not  divorce  Mm.  Mr.  Gray  was  the 
only  one  who  would  listen  to  my  troubles.  Dur- 
ing the  time  that  I  have  known  Mr.  Gray  I  have 
told  him  more  and  more  of  the  troubles  with  my 
husband.  Things  became  unbearable  and  I  was 
looking  for  a  way  out  and  in  talking  with  Mr. 
Gray  a  method  was  proposed,  whereby  we  were 
talking  about  getting  rid  of  him  and  finally  things 
came  to  a  climax  about  two  or  three  weeks  ago 
when  I  had  another  argument  with  my  hiisban  1  8342 
when  my  husband  said  he  was  going  to  blow  my 
brains  out  and  I  wrote  this  to  Mr.  Gray.  I 
a!  wrote  back  to  Mr.  Grav  after  he  had  asked  me 
t>»  in  the  letter  whether  I  thought  mv  husband  would 
CQ  do  it  or  not,  that  I  certainly  thought  he  would 
^  do  anything  in  a  fit  of  temper  because  he  had  an 
awful  temper.  Then  Mr.  Gray  wrote  back  to  me 
0  in  a  code  which  only  we  two  understand,  that  it 
^  was  better  for  Mr.  Gray  and  I  to  get  him  (my 
husband)  before  he  got  me.  We  discussed  vari- 
ous ways  of  getting  rid  of  my  husband,  we  had 
talked  about  chloroform  but  Mr.  Gray  said  he  "*"" 
didn't  know  if  that  would  be  sufficient  alone  and 

I  met  him  on  March  5,  1927,  and  he  told  me  to 
take  home  a  window  weight  in  case  we  were 
going  to  do  anything  that  was  the  way  we  were 
going  to  do  it.  I  took  home  this  window  weight 
which  I  have  seen  at  the  District  Attornev's 
Ofpee  today,  attached  to  which  is  a  tag,  on  which 
tag  I  have  signed  my  name.  Since  the  5th  of 
March,  Mr.  Gray  came  to  my  house  one  evemng. 
I'm  not  clear  on  the  dates  and  I  don't  remember 
exactly  but  it  was  on  a   Mon^av  ni^-hf  nt  abo^t 

II  o'clock,  I  think  it  was  hailing.     He  came  -to 
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Queens  Village  after  he  had  given  me  this  win- 
dow weight  and  he  came  out  with  the  purpose  of 
getting  rid  of  my  husband.     It  was  understood 
between  Mr.  Gray  and  myself  on  that  night  that 
he  was  to  hit  my  husband  on  the  head  with  this 
window  weight  and  stun  him  after  he  had  gotten 
%    to  sleep  and  then  administer  chloroform  to  him, 
^  but  Mr.  Gray  and  I  both  got  cold  feet  that  night 
$    and  the  two  of  us  cried  like  babies  and  I  said  to 
•    him,  go  on  home,  your  not  going  to  do  it.    Mr. 
3345  Gray  went  home.     The  next  day  I  got  a  letter 

^  from  Mr.  Gray  from  Buffalo,  saying  he  was  glad 
P3  I  sent  him  home.  On  Saturday  March  the  12th, 
1927,  I  had  a  quarrel  with  my  husband  in  which 
he  told  me  that  I  could  either  get  to  Hell  out  or 
he  would  blow  my  brains  out  and  I  wrote  this 
in  a  letter  to  Mr.  Gray.  My  Gray  then  wrote  back 
and  asked  me  if  I  thought  he  would  do  it  and  I 
said  he  would  do  anything  in  a  fit  of  temper.  Mr. 
Gray  wrote  a  letter  to  me  stating  that  we  were 
going  to  deliver  goods  Saturday,  which  I  knew 
from  my  understanding  with  Mr.  Gray  to  mean 
834G  that  we  were  going  to  do  the  job  of  getting  rid  of 

my  husband  on  Saturday  March  the  19th,  I  re- 
ceived this  letter  sometime  during  the  week  of 
March  thef  14th,  probably  3  or  4  days  before  the 
19th,  exactly  when  I  don't  remember  and  I  re- 
ceived another  letter  on  Saturday  morning  March 
the  19th,  which  was  a  very  formal  letter  from 
Mr.  Gray,  stating  that  he  would  be  at  my  house 
on  Saturday  March  the  19th,  about  11.30  P.  M. 
for  the  purpose  of  getting  rid  of  my  husband,  by 
going  thT,u  with  what  we  had  planned,  on  Satur- 
day March  19th.  Myself  and  my  husband  and 
daughter  went  to  a  friend's  house,  named  Fid- 
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r§   mother  was  not  home  since  Tuesday,  March  15th 


a    and  Mr.  Gray  knew  this  before  he  came  to  the 


house  and  we  had  arranged  in  our  correspond- 
S    ence  that  he  was  to  go  into  my  mother's  room 
^    and  wait  for  me  there.    After  putting  the  baby 
p*    to  bed  I  went  into  my  own  room  in  which  we 
have  twin  beds  and  I  got  undressed  and  went  to 
bed.    After  I  had  been  in  bed  for  about  ten  min- 
utes my  husband  got  undressed  and  went  to  bed. 


8347 


geon.  I  made  it  my  business  to  see  that  the  cellar 
door  and  the  kitchen  door  would  be  unlocked. 
At  the  party  at  Fidgeon's  I  was  careful  so  that 
I  wouldn't  drink  too  much  intoxicating  liquor 
and  on  one  occasion  suggested  that  they  give  my 
drink  to  my  husband.  We  had  been  drinking 
ginger  ale  high  balls  at  Fidgeon's.  My  husband 
and  daughter  and  I  arrived  home  about  2  a.  m. 
on  Sunday  morning  the  20th.  My  husband  left 
my  daughter  and,  I  out  on  the  sidewalk.  We  en- 
tered by  the  front  door.  As  you  enter  our  house  8348 
thru  the  front  door  you  enter  into  a  foyer.  On 
one  side  of  the  building  on  the  first  floor  is  a 
living-room  and  sun-parlor  on  the  other  side  of 
the  foyer  is  a  dining-room  and  kitchen  and  the 
stairway  leading  upstairs  brings  you  into  a  hall. 
The  bathroom  is  in  the  south  east  corner  of  the 
building  in  the  rear  and  the  baby's  room  is  in 
the  south  west  comer.  Mother's  room  faces  West 
and  my  room  runs  the  whole  length  of  the  build- 
ing facing  North  East  and  West.  I  took  the 
baby  to  her  room  and  she  undressed  and  I  put 
her  to  bed.  8349 

Before  this  as  I  was  passing  to  the  baby's 
room  I  saw  Mr.  Gray  in  my  mother's  room  an  1 
I  said,     "I'll   see  you  in  a  little  while."     My 
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After  about  a  half  hour,  when  I  was  sure  he 
was  asleep  I  got  up  and  went  into  my  mother's 
room  and  told  Mr.  Gray  my  husband  was  asleep. 
When  I  went  into  my  mother's  room  Mr.  Gray  had 
the  window  weight  which  I  had  shown  in  the  Dis- 
trict Attorney's  office.  I  had  brought  the  window 
weight    up    from    the    cellar    that    afternoon    of 


u 


S    March  19th,  1927,  to  have  it  all  ready  for  Mr. 

k»  Gray.     These  details  were  all  arranged  during 

w.    the  week  in  the  correspondence  between  myself 

8351  ^    an<^  ^r-  Gray-     We  had  arranged  in  the  corre- 

spondence  also  for  Mr.  Gray  to  get  a  bottle  of 
ts  chloroform  and  when  he  went  into  my  mother's 
^  room  he  had  the  bottle  of  chloroform.  He  had 
a  regular  8  oz.  medicine  bottle  with  1  and  a  half 
ounces  of  chloroform  in  it.  He  also  had  a  piece 
of  cheese  cloth  and  cotton  waste  with  him.  In 
addition  to  that  he  had  a  blue  cotton  handker- 
chief andhermt  the  waste,  n  the  cotton,  handker- 

77>r ■"  fb u,>vd  ZrV  £hta->-oArr^l    0  77  tAfrrd  ife 
Chief   '-'"'V'fl  ]"?t   f'"'    n""lfn    nn    f1ln    ^"++r>ir>    Iv-mrllrnT- 
A  ,  .     . 

and    cotton    handkerchief.     The    original    paper 
that  was  on  the  weight  when  I  first  received  it 

8352  from  Mr.  Gray  was  on  it  Saturday  night.  I  left 
a  quart  of  liquor  for  him  on  Saturday  night  and 
he  had  drank  the  greater  part  of  it  I  told  him 
it  was  either  my  husband  going  or  my  going  and 
after  we  had  all  the  details  arranged  he  kissed 
me  and  walked  into  my  husband's  room.  There 
were  no  lights  in  the  house.  He  walked  from 
me  where  I  was  standing  in  my  mother's  bed- 
room into  my  own  bedroom  and  I  followed  him 
into  the  hall  I  stood  in  the  hall  between  my  moth- 
er's door  and  our  door  and  my  mother.' s  door  is 
only  three  feet  from  my  room  and  my  husband's 
bed  is  at  the  door.     In  the  darkness  I  could  see 
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Mr.  Gray  raise  his  arm,  holding  what  I  believed 
to  be  the  weight  in  his  hand  and  in  the  darkness 
the  white  paper  around  the  weight  stood  out.  I 
saw  this  weight  in  Mr.  Gray's  hand  start  to  travel 
find  immediately  heard  a  thud  and  my  husband 
groaned  twice  after  I  heard  the  thud.  I  saw 
Mr.  Gray  tie  my  husband's  hands  behind  his 
back.  I  was  able  to  see  in  the  dark  because  there 
is  a  street  arc  lgiht  on  the  opposite  side  of  the 
street  from  our  house  which  at  all  times  during 
the  night  lights  up  my  room  so  that  you  can  see  $'S5i 
objects  in  it. 

When  Mr.  Gray  struck  my  husband  he  was  ly- 
ing on  his  left  side.  He  tied  his  hands  behind  his 
back  and  put  the  blue  handkerchief  and  the  waste 
with  the  chloroform  on  it  on  the  pillow  and  then 
turned  my  husband  face  down  on  the  pillow  so 
that  the  waste  and  blue  handkerchief  with  the 
chloroform  on  it,  would  cover  his  nose  and  mouth. 
He  then  covered  his  head  with  the  blankets  to 
make  sure  of  suffocation,  he  then  tied  his  feet. 
I'm  quite  sure  that  Mr.  Gray  then  came  out  of  on-- 
the  room,  and  said  to  me,  "I  guess  that's  it."  He 
and  I  then  went  downstairs.  Before  he  went 
downstairs  he  took  off  a  pair  of  rubber  gloves 
which  he  had  purchased  to  use  to  avoid  any  fin- 
r§  gerprints  and  he  washed  his  hands  in  the  bath- 
a  room.  While  in  the  bath-room  he  discovered  that 
he  had  quite  a  few  blood  stains  on  his  shirt  and 
^  I  went  back  to  my  husband's  room  and  took  one 
of  my  husband's  new  blue  shirts,  it  had  a  silk 
strip  in  it,  and  he  then  changed  his  shirt,  in  ray 
mother's  room.  We  then  went  downstairs  and 
took  the  weight}  and  the  shirt  and  the  blood 
stained  paper  down  to  the  collar  and  burned  the 
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shirt  and  the  paper  with  the  blood  stains  on  it,  in 
the  furnace.  We  then  put  the  window  weight, 
sprinkled  with  ashes  into  the  tool  box  and  then 
we  came  upstairs  to  the  living-room  and  sat  there. 
While  we  were  sitting  there  he  thought  of  bind- 
ing his  neck  with  the  wire  to  make  sure  of  every- 
thing. He  took  this  piece  of  wire  from  his  picket. 
He  had  two  pieces  of  wire  when  he  came  in,  one 
was  intended,  I  think,  for  the  hands,  and  the 
other  for  the  feet,  in  the  shuffle  one  piece  of  wire 

8357  had  gotten  lost,  so  he  took  the  piece  that  he  had 
left  and  went  upstairs  and  I  went  with  him,  and 
he  put  it  around  his  throat  to  make  sure  of  every- 

<v   thing.    He  tightened  it  up  with  his  fingers.  While 

£j>  Mr.  Gray  and  I  were  in  my  mother's  room  before 

M    he  went  into  my  husband's  room  we  had  planned 

g    that  in  order  to  avoid  detection,  to  upset  the  house 

^    and  throw  the  stuff  in  the  house  around,  so  that 

"5    it  would  look  like  a  burglary  or  robbery  and  we 

had  planned  that  I  was  to  tell  the  police  that  it 

was  a  robbery.     After  we  had  disposed  of  the 

shirt  and  the  paper  around  the  weight,  we  then 

8358  went  back  upstairs  and  emptied  out  all  the 
drawers  in  all  the  rooms  except  my  daughter's 
room.  After  upsetting  everything  upstairs  we 
then  came  downstairs  and  upset  everything  and 
then  I  took  the  wallet  out  of  my  husband's  poc- 
ket, which  I  have  been  shown  at  the  District  At- 
torney's office  and  which  I  have  marked  with 
the  initials  R.M.S.  on  his  identification  card.  I 
gave  Mr.  Gray  the  contents  of  this  wallet.  I 
didn't  count  how  much  it  was.  We  sat  in  *he 
"living  room  and  waitei  until  almost  daybreak,  at 
which  time  he  left  and  took  a  train  for  Syracuse. 
Before  he  left  he  tied  my  feet  and  my  hands  and 
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I  laid  down  on  my  mother's  bed,  where  I  re- 
mained until  about  3  o'clock  when  I  rolled  out 
of  the  bed  and  crawled  to  my  daughter's  door 
and  awoke  her  and  told  her  to  get  Mrs.  Mul- 
hauser.    Mrs.  Mulhauser  came  over  first  then  the 
baby  called  Mr.  Mulhauser  and  he  came  over  and 
the  police  were  notified  for  the  second  time.     I 
told  Mrs.  Mulhauser  and  the  police  that  I  was 
attacked  by  a  man  coming  out  of  my  mother's 
room  and  fainted  with  fright.     This  was  not  the 
truth.     I  was  asked  about  an  Italian  newspaper:     8360 
That  was  part  of  the  plan  so  as  to  make  it  ap- 
pear that  they  were  Italians  who  had  come  in  and 
5    killed  my  husband  and  had  bound  and  gagged  mo. 
^  The  pistol  that  was  found  on  the  floor  belonged 
rJ1    to  my  husband.    It  was  put  there  by  us  as  part 
j^"   of  our  plan  to  make  it  appear  more  like  a  robbery. 
A   I  was  in  love  with  Mr.  Gray  and  Mr.  Gray  loved 
z    me,  and  if  my  husband  hadn't  said  that  he  would 
take  my  life,  we  would  not  have  thought  of  tak- 
ing his  life.    But  after  talking  it  over  a  number 
of  times  with  Mr.  Gray,  we  decided  that  the  only 
way  out  of  our  difficulties  was  to  take  his  life.     ™*)1 

I  make  this  statement  of  my  own  free  will,  with- 
out any  fear  or  threat  or  promise,  and  knowing 
that  anything  I  may  say  may  be  used  against  me. 

(Signed)  RUTH  M.  SNYDER. 
March  21,  1927. 

Witness: 

(Signed)  ANNA  E.  HART 

JOSEPHINE  M.  TELESE 
ANTHONY  J.   SADLO. 
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SUPPLEMENTAL  STATEMENT  OF  RUTH 
SNYDER,  taken  at  the  office  of  the  District 
Attorney,  Queens  Co.,  on  March  21st,  1927. 

PETER  M.  DALY,  Asst.  Dist.  Attorney. 

I  have  been  shown  three  letters  at  the  District 
Attorney's  office  tonight  (March  21st,  1927),  after 
I  had  signed  a  written  statement  addressed  to 
J.  Gray,  Madison  Ave.  and  Spruce  St.,  Queens 
Village.     These  three  letters  are  for  me.     That 

g3g;j  is  the  way  Mr.  Gray  addressed  them  to  me  and 
I  always  told  the  postman  to  deliver  to  me  per- 
sonally any  letters  so  addressed  to  me. 

The  first  letter  comes  from  the  Seneca  Hotel, 
Rochester,  March  18th,  1927,  marked  11  P.  M.  The 
second  one  is  a  birthday  card  from  Syracuse 
March  19th— 3:30  P.  M.— 1927.  The  third  letter 
is  from  Syracuse  March  19th— 8:30  P.  M.— 1927. 
It  is  my  opinion  that  he  undoubtedly  wrote  the 
last  letter  and  gave  it  to  somebody  earlier  than 
the  time  mentioned  on,  the  post-mark  and  in  the 
letter  itself,  to  be  held  and  mailed  at  a  later  time 

8364  after  he  had  left  Syracuse  as  part  of  the  plan  to 
cover  up  his  movements  on  Saturday  night.  This 
is  the  only  way  I  can  reconcile  it  with  what  T 
have  already  said.  There  is  no  code  in  any  of 
these  letters  and  it  was  agreed  that  we  were  only 
to  have  very  formal  letters  in  case  they  did  fall 
into  anybody  else's  hands  after  we  had  planned 
to  take  my  husband's  life. 

(Signed)  RUTH  M.  SNYDER, 
Witnesses: 

(Signed)  ANTHONY  J.  SADLO 

EMILY  S.  KULIS  D.A'S  OFFICE. 
ANNA  E.  HART. 
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of  getting  rid  of  my  husband  on  Saturday  March 
the  19th.     I  received  this  letter  sometime  during 
the  week  of  March  the  14th,  probably  3  or  4  days 
before  the  19th,  exactly  when  I  don't  remember 
and  I  received  another,  letter  on  Saturday  morn- 
ing March  the  19th,  which  was  a  very  formal 
letter  from  Mr.  Gray,  stating  that  he  would  be 
at  my  house  on  Saturday  March  the  19th,  about 
11:30  P.  M.  for  the  purpose  of  getting  rid  of  my 
husband,    by    going    thru    with    what    we    had 
planned.     Myself  and  my  husband  and  daughter     8366 
went  to  a  friend 's  house,  named  Fidgeon.    I  made 
it  my  business  to  see  that  the  cellar  door  and  the 
_2    kitchen  door  would  be  unlocked.     At  the  party 
>?  at  Fidgeon's  I  was  careful  so  that  I  wouldn't 
M    drink  too  much  intoxicating  liquor  and  one  oc- 
^'    casion  suggested  that  they  give  my  drink  to  my 
^    husband.    We  had  been  drinking  ginger  ale  high 
"£    balls  at  Fidgeon's.     My  husband  and  daughter 
and  I  arrived  home  about  2  a.  m.   on  Sunday 
morning  the  20th.    My  husband  left  my  daughter 
and  I  out  on  the  sidewalk.     We  entered  by  the 
front   door.     As   you   enter   our   house   thru   the 
front  door  you  enter  into  a  foyer.    On  one  side  of 
the  building  on  the  first  floor  is  a  living  room  and 
sun-parlor  on  the  other  side  of  the  foyer  is  a 
ding-room  and  kitchen  and  the  stairway  leading 
upstairs  brings  you  into  a  hall.    The  bathroom  is 
in  the  south  east  corner  of  the  building  in  the 
rear  and  the  baby's  room  is  in  the  south  west 
corner.    Mother's  room  faces  West  and  my  room 
mis  the  whole  length  of  the  building  facing  North 
East  and  West.    I  took  the  baby  to  her  room  and 
she  undressed  and  I  put  her  to  bed. 
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going  or  my  going  and  after  we  had  all  the  de- 
tails arranged  he  kissed  me  and  walked  into  my 
husband's  room.  There  were  no  lights  in  the 
house.  He  walked  from  me  where  I  was  stand- 
ing in  my  mother's  bedroom  into  my  own  bed- 
room and  I  followed  him  into  the  hall  I  stood  in 
the  hall  between  my  mother's  door  and  our  door 
and  my  mother's  door  is  only  three  feet  from  my 
room  and  my  husband's  bed  is  at  the  door.  In 
the  darkness  I  could  see  Mr.  Gray)  raise  his  arm, 

8369  holding  what  I  believed  to  be  the  weight  in  his 
hand  and  in  the  darkness  the  white  paper  around 
the  weight  stood  out.     I  saw  this  weight  in  Mr. 

«  Gray's  hand  start  to  travel  and  immediately 
^  heard  a  thud  and  my  husband  groaned  twice  after 
^  I  heard  the  thud.  I  saw  Mr.  Gray  tie  my  hus- 
g  band's  hands  behind  his  back.  I  was  able  to  see 
^  in  the  dark  because  there  is  a  street  arc  light  on 
Is  the  opposite  side  of  the  street  from  our  house 
which  at  all  times  during  the  night  lights  up  my 
room  so  that  you  can  see  objects  in  it. 

When  Mr.  Gray  struck  my  husband  he  was  ly- 
ing on  his  left  side.  He  tied  his  hands  behind 
his  back  and  put  the  blue  handkerchief  and  the 
waste  with  the  chloroform  on  it  on  the  pillow 
and  then  turned  my  husband  face  down  on  the 
pillow  so  that  the  waste  and  blue  handkerchief 
with  the  chloroform  on  it,  would  cover  his  nose 
and  mouth.  He  then  covered  his  head  with  the 
blankets  to  make  sure  of  suffocation,  he  then  tied 
his  feet.  I'm  quite  sure  that  Mr.  Gray  then  came 
out  of  the  room,  and  said  to  me,  "I  guess  that's 
it."     He   and   I   then  went   downstairs.     Before 
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In  the  Matter  of  the  Investigation  into  the  death 
of  ALBERT  SNYDER. 

Statement  of  HENRY  JUDD  GRAY,  made  at  the 
office  of  the  District  Attorney  of  Queens  County 
on  March  22nd,  1927,  at  1.05  A.  M. 

RICHARD  S.  NEWCOMBE,  District  Attorney. 

My  name  is  HENRY  JUDD  GRAY  and  I  live 
at  37  Wayne  Ave.,  East  Orange,  New  Jersey.  n.»-9 

I  make  this  statement  voluntarily  of  my  own 
free  will,  without  fear  or  coercion,  knowing  that 
anything  I  may  say  may  be  used  against  me. 

I  was  introduced  to  this  Mrs.  Snyder  about  two 
years  ago  in  town  by  Harry  Polsom.  I  believe 
that  he  had  picked  she  and  another  girl  up  at 
the  restaurant.  I  came  in  from  a  trip  and  he  in- 
troduced me  to  her.  I  didn't  see  her — I  don't 
think — for  two  or  three  months  after  that.  I 
would  say  probably  it  was  two  months  when  she 
wrote  me  and  asked  me  to  get  her  a  corset.  I 
am  in  the  corset  business.  I  am  a  salesman.  I  00'° 
did  that.  When  I  came  back — I  take  that  back — 
I  think  it  was  in  May  I  met  her  and  I  think  I  saw 
her  in  June  the  next  time.  I  had  lunch  with  she 
and  Mr.  Folsom  at  Henry's.  He  went  to  New 
Canaan,  which  is  his  home  and  she  came  over  to 
my  office,  where  we  had  a  drink,  and  I  took  her 
to  the  station  and  put  her  on  a  train  over  at  the 
Pennsylvania  station. 

I  think  the  next  time  I  saw  her  was  in  August, 
if  I  am  not  mistaken,  when  I  was  in  New  York. 
I  stayed  at  the  Waldorf  during  the  buying  sea- 
son, which  is  in  August  and  February.     She  is 


8374 


2792 
People's  Exhibit  67 


a  woman  of  great  charm — I  probably  don't  have 
to  tell  you  that — and  I  did  like  her  very  much 
and  she  was  good  company  and  apparently  a 
good  pal  to  spend  an  evening  with. 

I  think  that  the  intimate  relations  started  in 
August,  if  I  am  not  misaken,  I  mean  the  sexual 
relations.  Prior  to  that  X  am  pretty  positive  we 
didn't.  She  was  just  a  woman  that  I  respected, 
that  is  all.  I  think  in  September  we  started  to 
correspond.  I  was  in  the  habit  of  getting  two  and 
g375  three  letters  a  day — one  practically  every  day 
when  I  was  away  from  home  as  well  as  in  N.  Y. 
office — and  in  October  or  November,  somewhere 
along  there  I  believe,  she  became  confidential  in 
the  fact  that  she  and  her  husband  were  not  getting 
along,  although  I  believe  that  she  told  me  that 
the  second  or  third  time  I  met  her. 

I  think  it  was  in  November  or  December  that 
she  spoke  about  increasing  the  insurance  on  her 
husband's  life.  I  think  that  was  in  December, 
1926.  She  told  me  that  it  was  to  be  $50,000,  as  I 
recall  the  figures. 

I  saw  quite  a  little  of  her  from  then  on  when 
I  wasn't  traveling.  She  would  come  in  town 
shopping  and  call  me  up.  She  called  me  consid- 
erable and  wrote  to  me  very  often.  I  will  say,  to 
use  the  slang,  she  played  me  pretty  hard  for  a 
while.  I  was  out  to  her  house  for  luncheon  and 
met  her  mother.  I  don't  think  her  mother  knew 
of  the  relations  which  existed.  At  the  time  T  met 
her  I  told  her  I  was  married  and  there  could  never 
be  anything  between  us  as  far  as  we  were  con- 
cerned as  I  was  very  happy  at  home  and  had  a 
very  fine  wife. 

As  this  thing  kept  growing  she  made  several 
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attempts  upon  his  life.  She  told  me  and  I  told 
her  I  thought  she  was  terrible.  That  was  some 
little  time  ago.  I  think  this  last  December  and 
January  and  February  there  were  more  attempts 
made.  I  think  in  two  instances  she  gave  him 
sleeping  powders  or  so-called  sleeping  powders 
and  turned  on  the  gas.  I  think  she  gave  him 
bichloride  of  mercury  at  the  time  he  was  sick  with 
hiccoughs  also  after  that  more  was  given.  She 
wrote  me.  I  think — that  is  if  I  recall  it — she  gave 
him  four  at  one  time  and,  six  at  another  and  all  8378 
her  plans  seemed  to  fail.  She  started  then  to 
hound  me  on  this  plan.  I  said,  Absolutely  no. 
Then  I  didn't  see  her  as  often  as  I  did.  I  was 
reaching  the  point  where  I  was  begining  to  get 
afraid.  It  was  about  six  weeks  ago.  I  guess  she 
and  her  husband  were  having  more  strained  rela- 
tions than  usual.  She  told  me  that.  As  a  mat- 
ter of  fact,  the  night  that  his  thing  happened  at 
this  party,  I  believe  she  and  her  husband  had  a 
big  fight  that  night  and  she  said,  "Isn't  it  strange 
that  some  man  said  that  if  he  didn't  treat  me 
better  he  would  kill  him."  As  I  recall  it,  there  *""** 
were  at  least  five  or  six  attempts  that  were  made 
upon  his  life,  none  of  which  were  successful.  Then 
she  started  to  hound  me  upon  this  plan  to  assist 
her. 

I  have  always  been  a  gentlemen  and  I  have 
always  been  absolutely  on  the  level  with  every- 
body. I  have  a  good  many  friends.  If  I  ever 
have  after  this  I  don't  know.  And  I  absolutely 
refused  at  first  to  be  a  party  to  any  such  plan; 
and  with  some  veiled  threats  and  intents  of  love- 
making,  she  reached  the  point  where  she  got  me 
in  such  a  whirl  that  I  didn't  know  where  I  was 
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at.  During  the  past  two  weeks  since  this  plan 
was  concocted  I  have  been  in  literal  hell.  That 
is  the  truth  because  I  have  a  very  fine  little  wife 
and  a  wonderful  little  daughter.  You  may  say 
that  it  is  strange  to  say  that  now. 

I  went  over  to  her  home  about  two  weeks  ago 
tonight  on  a  call  from  her  that  day  at  the  office 
and  I  think  I  walked  Queens  Village  for  two  hours 
and  a  half  and  absolutely  gave  up  any  idea  of  it. 
I  started  to  hear  from  her  again  when  I  got  out 
§3gl  on  the  road  and  called  her  up  and  she  said  this 
night  of  last  Saturday  when  they  were  going  to 
a  party  that  she  would  leave  the  doors  open  that 
I  might  get  in.  So  I  went  in  the  house  and  I  was 
coming  downstairs  to  run  away  when  they  drove 
up  the  front.  I  had  to  duck  upstairs  as  I  was 
three-quarters  down.  I  went  back  to  her  moth- 
er's bedroom  and  sat  there  and  she  came  in  and 
came  upstairs.  She  asked  me  if  I  was  there. 
These  implements  were  underneath  -^f  her 
mother's  pillow.  She  had  written  me  about  all 
the  plans,  and  details  of  what  it  was  to  be  and  I 
to  do. 

I  purchased  a  window  weight  and  I  purchased 
the  chloroform  for  her.  I  bought  the  handker- 
chief also.  This  may  sound  as  though  I  was  more 
than  vitally  interested  in  any  outcome.  It  wasn't 
because  I  never  really  in  my  own  mind  thought 
that  I  would  go  through  with  it.  As  I  was  saying, 
she  came  in  that  night  and  she  said,  You  are 
going  to  do  it,  aren't  you?  I  said,  I  don't  think 
I  can.  I  sat  there  for  probably  an  hour.  They 
got  in  about  two  o'clock  and  I  told  her  to  go  back 
into  bed,  figuring  that  I  could  steal  away.  But 
she  didn't  go,  she  stood  right  there  at  the  door- 
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way  and  I  started  after  her.  She  went  first.  I 
followed  her  to  the  bedroom  and  it  was  I  that 
hit  him  the  first  blow  with  this  window  weight. 
He  started  to  fight  me  and  she  got  very  much  ex- 
cited. I  scarcely  know  what  did  happen  for  a 
short  time.  He  got  me  by  the  necktie  and  I  think, 
I  am  positive,  that  she  started  to  belabor  him  with 
this  sash  weight  after  that.  She  had  the  bottle 
of  chloroform  and  handkercief,  which  she  poured 
on  the  bed.  I  don't  know  whether  she  gagged 
him  or  not.  She  passed  me  a  necktie  and  I  tried  8384 
to  tie  his  hands  and  I  couldn't.  She  tied  his 
hands  with  a  towel  and  after  I  tied  his  hands 
with  wire  and  gave  me  a  necktie  to  tie  his  feet 
and  she  covered  up  his  head.  He  was  still  alive 
the  last  that  I  heard.  She  said,  Is  he  dead.  I  said, 
No.  She  said  this  thing  has  absolutely  got  to  go 
through  or  I  am  ruined.  I  said,  Well  I  am 
Through.  I  had  lost  the  picture  wire.  There 
were  two  picees  and  I  am  pretty  sure,  if  you 
gentlemen  say  that  there  was  wire  around  his 
neck,  that  it  must  have  been  tied  by  her.  I  don't 
know  whether  it  was  around  his  neck  or  not,  this  "38.) 
I  don't  recall,  I  went  right  back  to  the  bathroom. 
I  had  blood  on  my  shirt  and  hands  and  came  back 
to  the  bedroom  when  I  noticed  the  blood  on  my 
shirt  and  on  my  vest.  I  had  my  coat  off  because 
it  was  so  hot  in  there.  Things  were  just  a  |bit 
hazy  during  that  period.  I  didn't  know  where  I 
was.  I  couldn't  seem  to  collect  my  brain  for  a 
minute.  She  brought  me  in  a  shirt  of  his  and  it 
was  a  new  shirt.  It  was  blue.  I  took  off  my  own 
shirt  and  I  didn't  know  that  she  burned  it  until 
after  she  told  me  that  she  also  burned  a  robe  of 
hers  which  was  all  covered  with  blood.     I  think 
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she  also  burned  a  nightgown.  I  was  not  there  at 
that  time,  I  was  putting  on  my  shirt.  She  called 
me  down  to  the  cellar  and  told  me  what  she  had 
done  and  she  had  hidden  the  weight.  I  had  it 
wrapped  in  paper  because  I  didn't  think  it  would 
hurt  so  much.  She  evidently  stripped  that  be- 
cause it  was  bare.  I  put  some  coal  on  the  furnace 
and  came  upstairs  and  started  to  throw  things 
about  as  you  know  tq  make  it  appear  as  though 
it  were  robbery.    I  know  I  sat  there  and  had  three 

QOQf  or  four  drinks.  She  gave  me  this  bottle  that  went 
to  Syracuse.  She  had  given  me  I  guess  a  small 
bottle,  together  with  a  larger  bottle,  which  I  think 
was  probably  my  undoing  as  far  as  I  was  con- 
cerned, because  even  when  I  was  sitting  there 
I  firmly  in  my  own  mind  absolutely  said  it  would 
not  go  through.  But  it  did  unfortunately.  I  went 
downstairs  and  this  story  was  then  thought  of. 
She  said  that  a  man  with  glasses  had  been  seen 
peeking  into  the  house  and  this^  how  the  story 
came  into  mind  that  two  foreigners  had  come  in 
to  rob  them. 

8388  j  happened  to  pick  up  this  piece  of  Italian  paper 
in  a  train  coming  over  that  night  and  I  put  it  in 
my  pocket,  which  accounts  for  that  part  of  it. 
It  was  around  the  bottle  of  chloroform  when  she 
took  it  into  their  room. 

I  sat  there  and  said,  I  don't  think  you  better 
make  it  one,  you  beter  make  it  two.  That  is  as 
far  as  plans  went.  I  stayed  tnere,  sat  more  or 
less  in  a  daze  until  I  suddenly/  discovered  it  was 
getting  daylight  and  I  left.  I  walked  over  to  that 
main  boulevard  there  and  walked  up  to  the  cross- 
road—I don't  know  the  names  of  those  streets — 
and  waited  for  a  bus.    A  bus  came  along  and  two 
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other  gentlemen  got  on  along  with  myself.  I  rode 
over  to  Jamaica  Station  and  from  Jamaica  Sta- 
tion I  took  a  taxicab  to  59th  Street  and  Broad- 
way. There  I  got  out  and  took  a  local  train 
downtown  to  Grand  Central.  I  had  breakfast 
there  and  caught  the  8:45  train  to  Syracuse.  I 
got  back  to  Syracuse.  I  had  said  that  I  would 
go  to  Hadding  Gray's  house  for  supper  that  night 
and  I  also  wanted  to  call  up  Mrs.  Webb  Howe. 
As  a  matter  of  fact,  I  was  to  go  up  there  tonight. 
Hadding  Gray  was  asleep  and  his  wife  said  he  8390 
would  call  me  back. 

Prior  to  that  Saturday  I  worked  around  town 
in  the  morning.  I  caught  the  four  o'clock  from 
Syracuse  on  March  19th,  1927  (Saturday)  which 
got  me  down  at  10 :10  and  went  over  to  her  house. 
I  got  there  around  12  o'clock  and  stayed  there 
until  they  came  home. 

The  only  thing  I  can  say  about  the  statements 
I  made  in  Syracuse  is;  that  I  tried  to  protect  my 
family.     Unfortunately  I  didn't. 

I  got  back  to  Syracuse  Sunday  afternoon  at  ooqi 
about  4:15.  After  ]]  got  there  I  went  right  back 
to  the  hotel.  I  had  gotten  Hadding  Gray,  in  case 
any  telephone  calls  came  in  from  my  own  home, 
to  come  over  and  make  the  bed  appear  as  thought 
I  had  been  sleeping  in  it.  I  told  him  that  I  had 
gone  to  see  her  and  that  while  I  was  there  these 
two  men  came  in  and  told  him  that  there  had  been 
a  murder  committed.  He  in  his  attempt  to  cover 
me  up  took  the  grip  which  has  the  brief  case  and 
the  shirt  in  it  and  the  suit  in  it.  T  think  that  it 
is  in  his — I  can't  thing  of  his  last  name — office. 
I  don't  want  to  implicate  them  at  all  because  they 
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had  no  hand  in  it  at  all.  Gray  knew  what  was 
in  the  suitcase. 

I  met  a  man  by  the  name  of  Harry.  I  met  him 
a  number  of  times.  I  am  not  sure  of  his  last 
name.  I  am  not  sure  whether  it  is  "Clark" — I 
am  not  positive.  |He  ;is  a  friend  of  Hadding 
Gray's  and  I  met  him  through  Hadden. 

The  sash  weight  was  bought  in  Kingston,  N.Y. 
I  bought  it  in  Kingston  a  week  prior  to  meeting 
she  and  her  daughter  at  Henry 's,  where  she  called 
g;5Qt;  me  up,  and  I  was  to  bring  it  over  and  give  it  to 
her.  That  was  Saturday,  March  5th,  I  believe. 
I  bought  the  chloroform  the  same  day.  It  was 
my  idea  to  just  simply  chloroform  him  and  the 
window  weight  came  as  an  aftermath. 

I  bought  the  sash  weight  and  the  chloroform 
in  Kingston  prior  to  March  5th  and  I  gave  her 
the  window  weight  in  Henry's  restaurant  on 
March  5th.  She  took  the  window  weight  with  her. 
T  had  the  chloroform  myself.  The  gauze  was  an 
old  duster  from  my  office  which  I  picked  up.  As 
far  as  the  gauze  was  concerned  I  wrapped  the 
831)4  chloroform  in  it  when  I  took  it  over.  The  cotton 
waste  I  picked  up  from  the  street  in  Rochester. 
That  was,  I  think,  last  Thursday.  The  blue  hand- 
kerchief was  purchased  in  Albany.  I  also  bought 
a  red  one  but  I  threw  it  away. 

When  I  left  Syracuse  on  Saturday  morning  for 
Queens  Village  I  had  the  chloroform  with  me, 
also  the  waste  and  the  gauze  and  the  blue  hand- 
kerchief and  picture  wire  in  brief  case.  That  was 
what  I  came  into  Queens  Village  with. 

When.  I  got  to  the  house  the  other  implements 
were  under  the  mother's  pillow.  She  had  put 
them  there  and  instructed  me  to  find  them  there, 
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together  with  liquor.  She  wrote  that  to  me.  The 
implements  referred  to  were  the  sash  weight,  a 
pair  of  pliers  and  small  bottle.  The  wire  I  picked 
up  over  at  our  office.  I  had  with  me  in  Syracuse 
and  I  brought  that  from  Syracuse  down. 

As  I  say,  I,  together  with  she,  ransacked  around 
the  place.  The  money  that  she  gave  me  was  taken 
out  of  his  wallet  and  she  said  that  she  wasn  't  sure 
how  much  it  was  but  to  take  it. 

The  letters  mailed  from  Syracuse  were  mailed 
by  Hadding  Gray.  I  made  that  arrangement  at  8890 
noontime  or  the  same  time  I  spoke  of  leaving 
town.  The  special  delivery  was  directed  to  Mrs. 
Gray  and  the  other  was  directed  to  J.  Gray.  I 
had  an  arrangement  with  Mrs.  Snyder  that  when 
I  wrote  letters  to  her  to  address  the  letters  as  J. 
Gra}\  She  had  evidently  some  way  that  the  post- 
man down  there  knew  to  deliver  the  letters  to  her. 
These  were  her  instructions  to  me  when  we  started 
to  correspond.  I  left  the  letters  on  the  bed  to  be 
mailed.  I  asked  Hadden  if  he  would  come  up  and 
mail  the  letters  for  me.  I  told  him  to  get  them 
when  he  came  back  from  his  office.  He  told  me  8397 
that  he  mailed  the  letters  from  the  hotel  around 
six  or  a  quarter  of  six.  I  had  arranged  with  him 
to  disarrange  my  bed.  I  asked  him  to  do  this 
while  we  were  eating  luncheon. 

I  threw  away  the  brief  case  going  up  in  the 
train  into  the  river.  There  is  another  one  which 
is  empty  in  this  grip  up  there.  There  is  the 
shirt  and  the  suit  and  the  brief  case  and  the  pic- 
ture of  Mrs.  Snyder  in  the  case  I  believe  that  is 
in  Syracuse. 

There  were  no  blood  stains  on  anything  only 
on  the  vest. 
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I  told  him  I  went  down  to  see  her  and  was  in 
the  closet  waiting  when  these  two  men  came  in 
and  bound  her  and  also  bound  him.  I  said  that 
I  thought  that  he  was  dead. 

It  was  Harry  and  Hadden's  suggestion  to  take 
the  suitcase  for  me.  I  said,  what  will  I  do  with 
it.  They  said  they  would  take  care  of  it.  I  don't 
think  that  they  in  their  own  minds,  in  all  fair- 
ness to  them,  knew  what  it  was  all  about.  I  don't 
want  to  implicate  them  in  any  way  and  I  don't 
g;{yj)  think  that  they  thought  such  a  thing  was  pos- 
sible.    I  don't  think  that  I  thought  that  myself. 

I  heard  Mrs.  Snyder  and  her  husband  and  the 
little  girl  come  in  about  2  o'clock.  As  they  passed 
down  the  hallway  they  passed  the  room  in  which 
I  was.  The  door  was  open.  There  was  no  light 
in  the  hall.  The  youngster  didn't  go  by  my  door. 
The  youngster  and  Mrs.  Snyder  came  up  first  I 
think  and  she  went  into  her  bedroom  and  came 
right  back  into  her  mother's  room.  Mr.  Snyder 
I  imagine  had  driven  up  in  his  car  with  his  wife, 
and  the  little  girl  and  he  was  in  the  garage  when 
they  came  up.  I  was  trapped.  He  apparently' 
was  in  the  back  and  they  were  coming  in  the  front. 
I  was  absolutely  stumped  and  ran  back  upstairs 
again.  I  think  she  took  the  little  girl  into  her 
room.  As  she  went  by  she  came  into  the  room 
where  I  was  and  then  went  into  her  own  room 
and  proceeded  to  start  to  disrobe.  The  door  of 
the  room  in  which  I  was  remained  open.  That 
was  not  closed  at  any  time. 

The  rubber  gloves  were  in  the  brief  case  when 
I  threw  it  away,  there  was  also  pinchers  and  poi- 
son, as  she  said  which  she  asked  me  to  take  from 
the  house  and  dispose  of  with  her  watch.     The 
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gloves  which  these  gentlemen  found  in  my  trunk 
were  gloves  that  I  bought  up  in  Buffalo  for  wash- 
ing the  car.  I  don't  think  I  wore  these  gloves  at 
the  time  I  struck  him  with  the  sash  weight.  I 
think  I  had  on  buckskin  gloves.  They  are  in  the 
bag. 

My  coat  was  off  but  I  had  on  my  vest.  It 
was  terrifically  hot  in  there  and  I  had  my  vest 
opened  down  the  front.  I  was  in  the  house  ap- 
proximately two  hours  before  Mrs.  Snyder  and 
the  little  girl  came  in.  8402 

The  following  articles  have  been  identified  by 
me  with  my  signature :  This  is  the  sash  weight 
that  I  struck  Mr.  Snyder  with.  This  is  the  blue 
handkerchief  I  used.  That  is  the  waste  I  brought 
with  me.  I  would  say  that  this  is  the  wire 
which  I  brought  from  New  York.  The  necktie 
now  shown  to  me,  I  cannot  say  whether  that  is 
the  necktie  that  I  tied  his  feet  with.  It  was 
dark  and  Mrs.  Snyder  handed  it  to  me.  This  is 
the  necktie  referred  to  in  my  statement. 

Before  I  left,  in  order  to  carry  out  the  pre- 
tense of  robbery,  I  tied  Mrs.  Snyder  up.  She 
went  down  and  got  some  rope  and  brought  it 
up  and  I  tied  her  hands  and  feet.  The  rope 
now  shown  me  and  the  gauze  is  the  rope  with 
which  I  tied  her  and  the  gauze  was  part  of  the 
gauze  which  I  brought  with  me  from  Syracuse 
and  which  I  placed  over  her  mouth.  My  recol- 
lection is  that  I  tied  the  gauze  over  her  mouth 
by  fastening  it  over  her  head.  The  rope  and 
gauze  in  the  envelope  are  the  rope  and  gauze 
which  I  described  in  my  statement. 

Before  I  tied  her  up  Mrs.  Snyder  took  the 
money  out  of  Mr.  Snyder's  wallet  and  handed 
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it  to  me.  She  said  there  was  some  amount  but 
I  do  not  recall  it  now.  After  she  handed  me  the 
money  she  threw  the  wallet  on  the  floor  to  fur- 
ther give  the  appearance  of  robbery. 

There  are  many  other  details  that  have  come 
through  this  period  of  approximately  two  years 
that  I  have  known  her.  She  has  come  over  to 
New  York  often  and  as  I  said,  has  written  me 
many,  many  times  to  meet  her  in  New  York 
and  register  at  the  hotel  and  let  me  know  where 

8405  sne  was  &°in»  t°  be.  We  frequently  went  to 
the  Waldorf,  where  I  registered  for  her  and 
myself  in  my  name  as  husband  and  wife.  Before 
we  went  to  the  Waldorf  we  went  to  the  Imperial 
Hotel,  both  in  Manhattan,  New  York  City. 

The  torn  note  which  I  show  you  is  in  the 
hand-writing  of  Hadding  Gray  and  which  he 
left  on  the  table  at  Syracuse.  The  note  reads 
as  follows:  "Bud,  perfect.  Call  when  you're 
ready.  Had."  This  was  in  my  room  when  I 
returned  on  Sunday  afternoon.  I  want  to  ex- 
plain this  note.    I  tore  it  up  and  threw  it  in  the 

8406  waste  basket.  It  goes  back  to  asking  him  to 
call  downstairs  and  request  not  to  be  disturbed 
and  he  was  to  put  out  the  sign  not  to  disturb  me 
and  to  mail  the  letters  for  me.  He  was  totally 
innocent  of  any  wrongdoing  in  doing  this. 

The  letters  referred  to  are  the  special  delivery 
to  my  wife  and  the  one  to  Mrs.  Snyder,  known 
as  J.  Gray,  also  letters  to  my  own  insurance  com- 
pany and  one  to  Benjamin  Johns. 

This  paper  here  was  part  of  the  envelope 
that  contained  the  note  above  referred  to  from 
Hadding  Gray. 

I  wrote  the  letter  that  I  sent  special  delivery 
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to  Mrs.  Gray,  which  was  mailed  by  Hackling 
Gray,  at  about  three  o'clock.  I  took  the  train 
at  four  o'clock  from  Syracuse.  That  was  Sat- 
urday, March  19th,  1927.  I  left  the  letters  on 
the  bed  pursuant  to  an  arrangement  I  had  made 
at  noontime  with  Hadden  Gray.  I  wrote  the 
letter  to  Mrs.  Snyder,  addressed  as  J.  Gray,  at 
the  same  time  or  within  approximately  15  or  20 
minutes.  I  also  wrote  my  wife  a  letter  which  I 
mailed  on  Friday.  I  also  wrote  her  on  Sunday 
night.  The  purpose  of  the  special  delivery  letter  to  8408 
Mrs.  Gray  and  the  other  letter  to  J.  Gray,  (Mrs.) 
Snyder)  were  for  the  purpose  of  throwing  any- 
one off  the  track.  I  wrote  with  the  intention  of 
having  same  mailed  at  six  o'clock  to  establish 
my  presence  in  Syracuse  at  six  o'clock  or  later. 

Mrs.  Snyder  tied  a  towel  around  Mr.  Snyder's 
wrists.  Because  it  was  dark  I  cannot  definitely 
identify  the  towel  now  shown  me  as  that  par- 
ticular towel,  but  if  the  towel  found  upon  his 
wrists  is  this  towel,  it  must  be  the  same  towel 
I  saw  tied  on  him. 

The  torn  scraps  of  Italian  newspaper  which 
have  been  shown  me  and  which  I  identify  with 
my  signature  is  the  newspaper  which  has  been 
shown  me  and  which  I  identify  with  my  signa 
ture  as  the  newspaper  which  I  described  in  this 
statement  and  which  I  picked  up  in  the  train 
and  brought  out  to  Queens  Village  with  me. 

The  veiled  threats  that  I  referred  to  in  my 
statement  were  the  threats  that  Mrs.  Snyder 
made  to  expose  to  my  wife  the  intimate  rela- 
tions between  her  and  myself  unless  I  helped 
her  with  this  plan. 

The  revolver  now  shown  to  me  I  did  not  see 
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until  after  Mr.  Snyder  had  been  killed.  Mrs. 
Snyder  handed  it  to  me  and  I  broke  the  revolver 
and  dropped  it,  but  I  didn't  see  it  until  after  Mr. 
Snyder  had  been  killed. 

He  may  not  have  been  dead  at  the  time  but 
I  had  struck  him  on  the  head  with  the  sash 
weight.  Mrs.  Snyder  had  also  struck  him  and 
administered  the  chloroform. 

The  gold  pencil  now  shown  me  —  I  don't 
know  whether  it  is  mine  or  not.  It  looks  like 
8411     uiine.    I  had  one  exactly  like  it. 

Part  of  the  money  that  was  taken  from  the 
wallet  by  Mrs.  Snyder  and  given  to  me  by  her 
I  have  identified.  I  have  marked  the  envelope 
containing  the  money  which  amounts  to  $70. 
in   all. 

I  have  identified  a  letter  mailed  by  Hadden 
Gray  for  me  on  March  19th,  1927,  which  I  had 
him  mail  for  me  for  the  purpose  of  it  appearing 
that  I  was  still  in  Syracuse  on  Saturday  evening, 
March  19th,  1927.  I  have  written  across  the 
envelope  of  this  letter  and  have  signed  my  name, 
stating  the  purpose  of  my  having  had  Hadden 
Gray  mail  the  letter  to  me. 

(signed)   H.  JUDD  GRAY. 

Sworn  to  before  me  this : 
22nd  day  of  March  1927. 
(signed) 

FRANK   T.   HIGGINS 
Notary  Public, 
Queens  Co  NY 

Witnesses : 

(signed)  EMILY  S.  KULIS, 
D.  A's  Office. 
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QUEENS  VILLAGE  N.  Y.  March  13,  1927.    No. 

QUEENS  BELLAIEE  BANK 
PAY    TO    THE    ORDER    OF    PRUDENTIAL 

INSURANCE  CO    $261.20 
TWO  HUNDRED  AND  SIXTY  ONE  20|100.... 
Dollars 

RUTH  M.  SNYDER 

Endorsements 
PAY  TO  THE  ORDER  OF  THE  MU 

AMERICAN  TRUST  COMPANY 

JAMAICA  BRANCH 

PRUDENTIAL  INSURANCE  CO 

OF  AMERICA 


PAY  ANY  BANK  BANKER  OR  TRUST  CO. 

OR  ORDER 

PRIOR  ENDORSEMENT  GUARANTEED 

Mar  15,  1927. 

THE  AMERICAN  TRUST   COMPANY 

1-307         Jamaica  Office         1-307 

J.  L.  Obermayer  T. 


PAY  ANY  BANK  BANKER  OR  TRUST  CO 

1-2  OR  ORDER  1-2 

PRIOR  ENDORSEMENT  GUARANTEED 

MAR  ;6,  1927 

BANK  OF  THE  MANHATTAN  COMPANY 

Q     W.  A.  RUSH       CASHIER       D. 


8415 
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For  Identification 

NO.  1741  Warehouse  —  Delivery  Order 


8417 


L.  S. 

WINNE 

&  CO. 

KINGSTON, 

N.  Y. 

Date 

March  4, 

1927. 

Deliver 

to  bearer 

•  the  following: 

1-5  Lb. 

Window 

weight 

PAID 

Salesman 

ARB 

CHARGE 

People's  Exhibit  59. 

NEW  YORK  CENTRAL  R.R. 
NOT  GOOD  FOR  PASSAGE 

STUB 

8418  20163 

SYRACUSE 

201-2  Fare  $10.45 

(on  back) 
CENTRAL 
RAILROAD 

MARCH  20 '27 
GRAND  CENTRAL 
TERMINAL 
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THE  PULLMAN  COMPANY 

AGENT'S  STUB 

OF  NO  VALUE  EXCEPT  TO  AGENT     Office 

7-1-B 
NEW  YORK  TO  ALBANY,  N.  Y.         Form  1 

No.  4399 
20 1 22  8.45  A.  M.  Train 

Seat  No.  1  Car  17        $1.13 
Printed  by  Kinkead-Gillespie,  Chicago,  U.  S.  A. 

(back) 

8420 

CENTRAL  RAILROAD 

March  20,  1927 

GRAND  CENTRAL  TERMINAL 


People's  Exhibit  61. 

G.A.A.  Co-11.26-220M  Form  A.R.  59 
(printed  in  U.S.A.) 

NEW  YORK  CENTRAL  LINES 

THE  N.Y.  C.R.R.CO  8421 

GR.  C.  TERMINAL 
TICKET    OFFICE 

INDIVIDUAL  SALE  SLIP 

SELLER'S  STAMP  SERIES  7 

SLIP 
CENTRAL  RAILROAD 
MARCH  19 '27  No.     6863 

GRAND   CENTRAL 
TERMINAL 

Stock 
Number     2 


8422 
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RAILROAD 

AMOUNT 
FORM 

NUMBERS     Card 

Ticket  Numbers  20163  10.45 

EXCESS  FARE 
Form 
Numbers 
Ticket 
Numbers 
8423     PULLMAN 
Form 
Numbers  1 

Ticket  1.13 

Numbers     4399 


TOTAL        11.58 
Amount  Tendered 

$15. 


8424 
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(ENVELOPE) 


8425 


Postmark 


SYRACUSE 

MARCH  19 

3.30  P.   M. 

1927 

N.  Y. 


This  Birthday  card  before  I  had  lunch  with  Had-     q^q 
don  Gray  March  19th 

Address 


J.   Gray 

Madison  Ave  &   Spruce   St. 

Queens  Village. 

L.  I. 

(Back  of  envelope) 

in  all  my  communications  I  disguise  my  writing     3427 
— this    address   is   in   my   hand   writing. 

H.   J.    Gray 

(Printed  postal  card  enclosed) 

Birthday  Greetings  Just  the  Same 

Don't  want  to   be  catty 

but  ain't  it  time  for 

Birthday    Greetings  ? 

(written    in    Gray's    handwriting   in    ink) 


Or  nearly   so 


forget 


Bud 


8428 
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(Envelope) 
(identification) 

This  is  the  letter  referred  to  in  my  statement 
that  I  had  Hadden  Gray  mail  March  19th  for  the 
purpose  of  appearing  to  be  in  Syracuse  at  an 
hour  which  would  have  made  it  appear  that 
would  make  it  impossible  to  be  in  Queens  Village 
at  time  Snyder  was  killed. 

H.   J.   Grav 


Postmark 


SYRACUSE 

MARCH  19 

8.30  P.  M. 

1927 

N.  Y. 


L 


The 
8430     Onondaga 

Syracuse  N.  Y 


(Address) 
J.   Gray 
Madison  Ave.  &  Spruce  St. 

Queens  Village,  L.  I. 
(Letter  enclosed) 


When  is  the  birthday  —  I've  forgotten  send  a 
card  this  noon  —  am  I  too  fast? 

THE  ONONDAGA 

Syracuse,  N.  Y. 

Sat.  6  P.  M. 
Hello  Momie: 

How  the  dickens  are  you  this  bright  beautiful 
day  any  way?     Gee  it  makes  you  feel  like  living 
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again  after  all  that  rain  yesterday  if  we  only 
have  a  nice  day  tomorrow  now  we  will  be  all 
set  —  as  we  have  had  so  many  miserable  Sundays 
they  are  lonesome  enough  as  a  rule  without 
adding  rain. 

Had.  just  came  over  for  a  few  minutes  for  a 
little  "smile"  and  wanted  me  to  go  home  with 
him  but  have  quite  some  work  to  do  yet  on  the 
line,  writing  besides,  then  too  I'm  going  up  to- 
morrow for  supper  I  don't  want  to  rub  it  in.  If 
I  get  thru  in  time  after  supper  may  run  over  8432 
to  a  movie  or  vaudeville,  but  this  warm  weather 
doesn't  give  one  a  heap  of  pep  I  feel  tired  when 
the  day  is  done. 

Tonight  you  go  to  R's  party  didn't  you  say? 
Hope  you  have  a  lovely  time  and  have  one  for 
me.  —  but  see  you  behave  yourselves. 

I  want  to  call  up  Aunt  Jule  tomorrow  and  see 
her  before  I  leave  as  I  haven't  seen  her  since 
Xmas  time. 

Well,  old  dear,  I  haven't  much  news  so  will 
get  this  off  and  go  grab  a  bite.    Take  good  care  of 
yourselves  and  best  to  you  all.    As  ever 
Sincerely, 

Bud. 


8433 


8334 


The  Seneca 
Rochester  N.  Y. 


2812 

People's  Exhibit  70. 

(Envelope) 


8335 


8336 


Postmark 


Rochester 

Mar  18 

11  P.  M. 

1927 

N.  Y. 


(Address) 

J.  Gray 

Madison  Ave  &  Spruce  St. 

Queens  Village,  L.  I. 

(letter) 

The  Seneca 

Rochester  N.  Y. 
Friday,  5  P.  M. 
Hello  Momie  Old  Pal: 

Here  it  is  raining  and  has  been  ever  since 
a.  m.  so  it  hasn't  been  any  too  pleasant  getting 
about  —  but  am  all  thru  with  this  section  and 
leave  for  Syracuse  on  the  6.20  where  I'll  be  till 
Monday  night  at  least  and  maybe  Tues.  depends 
on  how  they  hold  me  up,  but  am  hoping  for 
some  nice  fat  orders. 

They  didn't  treat  me  so  badly  here  and  in 
Batavia  today  as  I  picked  up  300  or  a  little  over 
—  so  hope  to  grab  off  some  more  tomorrow  to 
help  swell  up  the  week. 

That  heat  of  yesterday  just  about  played  me 
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out  for  it  got  up  as  high  as  77°  here  in  the  after- 
noon and  one  didn't  look  for  that  at  this  time 
of  year.  I  was  so  all  in  that  I  thought  I'd  chance 
a  call  instead  of  writing  —  ring  Thurs. 

It's  some  10  days  or  so  before  I  can  call  you 
from  town  —  still  those  will  slip  by  in  a  hurry 
tho  I  hope  and  maybe  when  you  are  over  in  town 
you  will  give  me  a  buzz  —  or  better  have  lunch 
with  me. 

How  is  the  gym  going  do  you  like  it?    You  no 
doubt   enjoy   the   swimming   at    any    rate.     You     8438 
complained  about  getting  stouter  the   last  time 
I  saw  you  so  maybe  this  will  help  take  it  off, 
ha !   ha ! 

I  suppose  you  have  been  the  usual  busy  little 
girl  —  and  is  Mother  well?  Suppose  you  are 
getting  ready  for  the  party  you  told  me  was  to 
take  place  tomorrow  night?  I  do  hope  you  will 
both  have  a  dandy  time.  I  will  be  thinking  of 
you  all  and  wish  I  could  be  along. 

Well  there  isn't  a  heap  of  news  to  relate  but 
hope  this  finds  you  all  tip  top  and  give  my  best 
to  Mother  and  a  kiss  to  Ted  with  my  fond 
regards,  I  am, 

Sincerely   yours, 

Bud. 


8439 
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(Note   enclosed  in  envelope   addressed  to   Bud) 

ONANDAGA  HOTEL 

SYRACUSE,  N.  Y. 
BUD: 

PERFECT  —  call  up  when  you're  ready. 

Had. 
8441 


People's  Exhibit  90. 

First  5  years  $10,000-199.70-374.50  After  5  years 

50,000  5 


998.50 
100,000.00 
8442         >04 


4000.       =  78.00  pr.  WK. 
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Lease  No.   148         Sate  No.  237         Pass  Word 

Judd    (Snyder) 

Signature  Ruth  M.  Brown 

Residence  9327  -  222nd  Street 

Birth  Place  N.  Y.  City 

Mother's 

Maiden  Name  Josephine  Brown 

Height 

Feet  5     Inches  7 

Complexion   Fair 

Hair       Blonde  8444 

Eyes  Blue 

Age        31 

Weight         146 

Signature 

Business 

and  Address 

Birth  Place 

Mother's  Maiden 

Name 

Height 

Feet  Inches  niAt. 

n        ,     •  8445 

Complexion 

Hair 

Eyes 

Age 

Weight 

237 
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Lease  No.  148-237 

AGREEMENT,  Made  on  the  13th  day  of  July 
in  the  year  One  thousand  nine  hundred  and 
twenty  Six,  between  the  QUEENS  BELLAIRE 
BANK  QUEENS  VILLAGE  N.  Y.  party  of  the 
first  part,  and  RUTH  M.  BROWN,  party  of  the 
second  part, 

WITNESSETH : 
8447  The  party  of  the  first  part  has  this  day  let  and 
the  party  of  the  second  part  has  hired  safe  No. 
237  in  the  vault  of  the  Queens  Bellaire  Bank, 
located  at  215-48  Jamaica  Avenue  for  the  term 
of  1  year  ending  on  the  13th  day  of  July  1927 
at  twelve  o'clock  noon,  at  the  yearly  rent  of 
$5.00  Dollars,  payable  in  advance. 

The  party  of  the  second  part  do  hereby  cov- 
enant and  agree  with  the  party  of  the  first  part 
as   follows : 

1st.  That  she  will  not  assign  this  lease  or 
sublet  said  safe. 

2nd.  She  agree  and  assent  to  the  rules  and 
regulations  of  the  Queens  Bellaire  Bank  in  force 
on  this  date,  which  rules  are  endorsed  on  the 
back  of  this  lease  and  also  on  the  original  re- 
ceipt for  the  rent  of  said  safe,  and  such  reason- 
able rules  and  regulations  as  may  hereafter  be 
adopted. 

3rd.  The  party  of  the  second  part  hereby  ac- 
knowledge receipt  of  (2)  keys  and  the  original 
receipt  for  rent  for  said  safe. 

4th.  That  upon  breach  of  the  party  of  the 
second  part  of  any  one  of  the  above  covenants 


8448 
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or  the  rules  and  regulations  of  the  Queens  Bel- 
laire  Bank,  this  lease  shall  be  forfeited  and 
become  void  at  the  option  of  the  party  of  the 
first  part. 

5th.  These  covenants  and  conditions  shall  be 
binding  upon  the  parties  hereto  and  upon  their 
respective  executors,  administrators  and  suc- 
cessors. 

IN   WITNESS   WHEREOF,   the   party   of   the 

first   part  has   caused  its   corporate   seal   to   be     8450 

affixed  hereto   and  these  presents   to   be   signed 

by  its  proper  officer  and  the  part      of  the  second 

part  ha      set  hand  and  seal,  on  the 

day  of  in  the  year  one  thousand 

nine  hundred  and  twenty 

QUEENS  BELLAIRE  BANK 

By  RUTH  M.  BROWN  (L.S.) 

In  presence  of 
C.  A.  STUART  8451 
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QUEENS  VILLAGE  N.  Y.  Nov.  12,  1926     No. 

QUEENS  BELLAIRE  BANK 
PAY    TO    THE    ORDER    OF    PRUDENTIAL 
INS.  CO  $261.20 

Two  Hundred  Sixty  One  20 1 100  Dollars. 

RUTH  M.  SNYDER. 

8453  (Endorsements) 

Pay  to  the  order  of  the 
AMERICAN   TRUST   COMPANY 

JAMAICA   BRANCH 

PRUDENTIAL   INSURANCE    CO 

OF   AMERICA 

Pay  Any  Bank  Banker  or  Trust  Co 

or  order 

Prior  endorsements  guaranteed 

8454  Dec.  15,  1926 

The  American  Trust  Company 

Jamaica   Office 

1-307  1-307 

J.   L.    OBERMAYER     T. 

PAY  ANY  BANK  BANKER  OR  TRUST  CO 

1-2  or  order  1-2 

Prior    endorsements    guaranteed 

Dec,  16,  1926 

Bank   of  the   Manhattan   Company 

Q        W.  A.  Rush      Cashier        D 


2339 
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QUEENS  VILLAGE  N.  Y.      Sept.  10  1926 
NO. 

QUEENS  BELLAIRE  BANK 

PAY    TO    THE    ORDER    OF    PRUDENTIAL 

INS.  CO  $261.20 

Two   Hundred   Sixty   One   20|100  Dollars 

Ruth  M.   Snyder 

(Endorsements)  g^g 

Pay  to  the  order  of  the 

American  Trust  Company 

Jamaica  Branch 

Prudential  Insurance  Co  of  America 

Pay   any   Bank  Banker   or  Trust   Co 

or  order 

Prior  Endorsement  Guaranteed 

Sept  15,  1926 
The   American    Trust    Company 

Jamaica  Office  8457 

1-307  1-307 

J.  L.  Obermayer     T. 

PAY  ANY  BANK  BANKER  OR  TRUST  CO 

1-2  or  order  1-2 

Prior  endorsements  guaranteed 

Ser>  16  1926 

Bank  of  the  Manhattan  Company 

Q        W.  A.  Rush      Cashier      D 
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No        Queens  Village  N.  Y.  City    May  13,  1926 

QUEENS  BELLAIRE  BANK 
PAY  TO  THE  ORDER  OF  Prudential  Insur- 
ance Co  $238.05 
Two  Hundred  thirty  eight                  5|100  Dollars 

Ruth  M.   Snyder 
5237785 

8459  (Endorsements) 

Pay  to  the  order  of  the 
American  Trust  Company 
Jamaica  Branch 
Prudential  Insurance   Co  of  America 

Pay  any  bank  banker  or  trust  co 

or  order 
Prior  Endorsements  guaranteed 

May  15,  1926 

The  American  Trust  Company 

Jamaica   Office 

1-307  1-307 

J.  L.  Obermayer      Treasurer 

Pay  any  bank  banker  or  trust  co 

1-2  or  order  1-2 

Prior  endorsements  guaranteed 

May  17,  1926 

Bank  of  the   Manhattan   Company 

Q        W.  A.  Rush      Cashier        D 


8460 
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(check) 

Queens,  N.  Y.    February  13,  1926      No. 

QUEENS  BELLAIRE  BANK 
Pay  to  the  order  of  Prudential  Life  Ins.    $261.20 
Two  hundred  sixty  one  20J100  Dollars 

Ruth  M.  Snyder 


8462 


(Endorsements) 

Pay  to  the  order  of  the 

American    Trust    co. 

Jamaica  Branch 

Prudential  Insurance  Co   of  America 

Pay  any  bank  banker  or  trust  co 

or  order 

Prior  endorsements  guaranteed 

Feb  15,  1926 

The  American  Trust  Company 

Jamaica  Office 

1-307  1-307     8463 

J.    L.    Obermayer      Treasurer 

Pay  any  bank  banker  or  trust  co 

1-2  or  order  1-2 

Prior  endorsements  guaranteed 

Feb.  17,  1926 

Bank  of  the  Manhattan  Company 

Q        W.  A.  Rush      Cashier        D 
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Queens  N.  Y.  Nov.  23,  1925        No. 

QUEENS  BELLAIRE  BANK 

PAY    TO    THE    ORDER    OF    PRUDENTIAL 

INSURANCE    CO  $313.24 

Three  hundred  thirteen  24|100  Dollars 

RUTH  M.  SNYDER 

(Endorsements) 

8465  Pay  to  the  Order  of 
American  Trust   Company 

Jamaica  Branch 
Prudential  Insurance  Co  of  America 

Pay  to  any  bank  banker  or  trust  co 

or  order 

Nov  25,  1925 

AMERICAN   TRUST   CO 

1-307  Jamaica  office  1-307 

Pay  any  bank  banker  or  trust  co 

8460     1-2  or  order  1-2 

prior  endorsements  guaranteed 

Nov  27,  1925 

Bank  of  the  Manhattan  Company 

Q        W.  A.  Rush      Cashier        D. 
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Home  Office,  Edward  D.  Duffield, 

Newark,  N.  J.  President. 

THE  PRUDENTIAL  INSURANCE  COMPANY 
OF  AMERICA 

RECEIPT   of  premium   due   as   specified   below 

IS  HEREBY  ACKNOWLEDGED 

Countersigned  February  13,  1926. 

Jamaica,  L.  I.,  N.  Y.         8468 
By  Ann  Ehly 

for  Authorized  Agent. 

Willard  I.  Hamilton, 
Secretary. 

Policy  Number    Date  due  Vi  Annual 

5237785  Feb.  14,  1926     Premium  $238.05 

This 

PREMIUM 
Mr.  Albert  E.  Snyder  RECEIPT  8469 

9327  222nd  Street,  to  be  valid  must 

Queens  Village,  N.  Y.  be  dated  and 

countersigned  by 
the  Company's 
representative 
who  receives  the 
premium. 
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Home  Office,  Edward  D.  Duffield, 

Newark,  N.  J.  President. 

THE  PRUDENTIAL  INSURANCE  COMPANY 
OF  AMERICA 

RECEIPT   of  premium   due   as   specified   below 

IS  HEREBY  ACKNOWLEDGED 

Countersigned  May  13,  1926. 
q4_,  Jamaica,  L.  I.,  N.  Y. 

By  M.  E.  Sobey 

for  Authorized  Agent. 

Willard  I.  Hamilton, 
Secretary. 

Policy  Number    Date  due       Q  ^  Annual 
5237785  May  14,  1926     Premium  $238.05 

This 

PREMIUM 
Mr.  Albert  E.  Snyder  RECEIPT 

8472  9327  222nd  Street,  to  be  valid  must 

Queens  Village,  N.  Y.  be  dated  and 

countersigned  by 
the  Company's 
representative 
who  receives  the 
premium. 


2825 
People's  Exhibit  97 


84  73 


Home  Office,  Edward  D.  Duffield, 

Newark,  N.  J.  President. 

THE  PRUDENTIAL  INSURANCE  COMPANY 
OF  AMERICA 

RECEIPT   of  premium   due   as   specified   below 

IS  HEREBY  ACKNOWLEDGED 

Countersigned  Sept.  14,  1926. 

Jamaica,  L.  I.,  N.  Y.         g^y^ 
By  A.  C.  Prinz 

for  Authorized  Agent. 

Willard  I.  Hamilton, 
Secretary. 

Policy  Number    Date  due  Vi  Annual 

5237785  Aug.  14,  1926    Premium  $238.05 

This 

PREMIUM 
Mr.  Albert  E.  Snyder  RECEIPT 

9327  222nd  Street,  to  be  valid  must     8475 

Queens  Village,  N.  Y.  be  dated  and 

countersigned  by 
the  Company's 
representative 
who  receives  the 
premium. 
Ashfield 


2826 
People's  Exhibit  97 


8473 


Home  Office,  Edward  D.  Duffield, 

Newark,  N.  J.  President. 

THE  PRUDENTIAL  INSURANCE  COMPANY 
OF  AMERICA 

RECEIPT   of  premium   due   as   specified   below 

IS  HEREBY  ACKNOWLEDGED 

Countersigned  Dec.  14,  1926. 

Jamaica,  L.  L,  N.  Y. 

8477  By  A.  C.  Prinz 

for  Authorized  Agent. 

Willard  I.  Hamilton, 
Secretary. 

Policy  Number    Date  due  14  Annual 

5237785  Nov.  14,  1926   Premium  $238.05 

This 

PREMIUM 
Mr.  Albert  E.  Snyder  RECEIPT 

8478  9327  222nd  Street,  to  be  valid  must 
Queens  Village,  N.  Y.  be  dated  and 

countersigned  by 
the  Company's 
representative 
who  receives  the 
premium. 
Mr.  Ashfield 


2827 
People's  Exhibit  97 


/= 


This 
PREMIUM 


8479 


Home  Office,  Edward  D.  Duffield, 

Newark,  N.  J.  President. 

THE  PRUDENTIAL  INSURANCE  COMPANY 
OF  AMERICA 

RECEIPT   of  premium  due   as   specified   below 

IS  HEREBY  ACKNOWLEDGED 

Countersigned  March  14,  1927. 
By  A.  C.  Prinz 

for  Authorized  Agent.  8480 

Willard  I.  Hamilton, 
Secretary. 
Jamaica,  L.  I.,  &.  «T. 

Policy  Number    Feb.  14,  1927     V4  Annual 
5237785  Date  due  Premium  $238.05 


Mr.  Albert, Snyder,  RECEIPT 

9327  222nd  Street,  to  be  valid  must     8481 

Queens  Village,  N.  Y.  be  dated  and 

countersigned  by 
the  Company's 
representative 
who  receives  the 
premium. 


-'  \  S  ]  [  W^*^"* 
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S482  People's  Exhibit  98. 

Home  Office,  Edward  D.  Duffield, 

Newark,  N.  J.  President. 

THE  PRUDENTIAL  INSURANCE  COMPANY 
OF  AMERICA 

RECEIPT   of  premium  due   as   specified   below 

IS  HEREBY  ACKNOWLEDGED 

Countersigned  Feb.  13,  1926. 
By  Ann  Ehly 
®*°*  for  Authorized  Agent 

77 
WlLLARD   I.   HAMILTofl), 

Secretary. 
Jamaica,  Mt~Y.  %'£' 

Policy  Number    Date  due  Vi  Annual 

5237784  Feb.  14,  1926    Premium  $23.15 

This 

PREMIUM 
Mr.  Albert  E.  Snyder  RECEIPT 

8484  9327  222nd  Street,  to  be  valid  must 

Queens  Village,  N.  Y.  be  dated  and 

countersigned  by 
the  Company's 
representative 
who  receives  the 
premium. 


2829 

People's  Exhibit  98 


8485 


Home  Office,  Edward  D.  Duffield, 

Newark,  N.  J.  President. 

THE  PRUDENTIAL  INSURANCE  COMPANY 
OF  AMERICA 

RECEIPT   of  premium   due   as   specified   below 

IS  HEREBY  ACKNOWLEDGED 

Jamaica,  L.  I.,  :£L  ¥: 

Countersigned  June  15,  1926. 

By  A.  C.  Prinz  8486 

for  Authorized  Agent. 

Willard  I.  Hamilton, 
Secretary. 

Policy  Number    Date  due       Q  y(  Annual 
5237784  May  14,  1926      Premium  $23.15 

This 

PREMIUM 
Mr.  Albert  E.  Snyder  RECEIPT 

9327  222nd  Street,  to  be  valid  must     8487 

Queens  Village,  N.  Y.  be  dated  and 

countersigned  by 
the  Company's 
representative 
who  receives  the 
premium. 
Ashfield 
Hollis  7059 


2830 
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8489 


Home  Office,  Edward  D.  Duffield, 

Newark.  N.  J.  President. 

THE  PEUDENTIAL  INSURANCE  COMPANY 
OF  AMERICA 

RECEIPT   of  premium  due   as   specified   below 

IS  HEREBY  ACKNOWLEDGED 

Jamaica,  L.  I.,  2fc£S£.. 

Countersigned  Sept.  14,  1926. 
By  A.  C.  Prinz 

for  Authorized  Agent. 

Willard  I.  Hamilton, 
Secretary. 

Policy  Number    Date  due  Vi  Annual 

5237784  Aug.  14,  1926    Premium  $28.15 

This 
PREMIUM 

Mr.  Albert  E.  Snyder  RECEIPT 

8490  9327  222nd  Street,  to  be  valid  must 

Queens  Village,  N.  Y.  be  dated  and 

countersigned  by 
the  Company's 
representative 
who  receives  the 
premium. 
Ashfield 


2831 
People's  Exhibit  98 


8491 


Home  Office,  Edward  D.  Duffield, 

Newark,  N.  J.  President. 

\ 

THE  PRUDENTIAL  INSURANCE  COMPANY 
OF  AMERICA 

RECEIPT   of  premium   due   as   specified   below 

IS  HEREBY  ACKNOWLEDGED 

Countersigned  Dec.  14,  1926. 
By  A.  C.  Prinz 

for  Authorized  Agent  8492 

Willard  I.  Hamilton, 
Secretary. 
Jamaica,  N.""Y./C-^ 

Policy  Number    Date  due  14  Annual 

5237784  Nov.  14, 1926     Premium  $23.15 

This 

PREMIUM 
Mr,  Albert  E.  Snyder  RECEIPT 

9327  222nd  Street,  to  be  valid  must     8493 

Queens  Village,  N.  Y.  be  dated  and 

countersigned  by 
the  Company's 
representative 
who  receives  the 
premium. 
Ashfield 


People's  Exhibit  98 


8494 


Homo  Office,  Edward  D.  Duffield, 

Newark,  N.  J.  President. 

THE  PRUDENTIAL  INSURANCE  COMPANY 
OF  AMERICA 

RECEIPT   of  premium   due   as   specified   below 

IS  HEREBY  ACKNOWLEDGED 

Countersigned  March  14,  1927. 
By  A.  C.  Prinz 

8495  for  Authorized  Agent. 

Willard  I.  Hamilton, 
Secretary. 
Jamaica,  L.  I.,  5fc-3". 

Policy  Number    Date  due  Vi  Annual 

5237784  Feb.  14,  1927     Premium  $23.15 

This 

PREMIUM 
Mr.  Albert  E.  Snyder  RECEIPT 

8496  9327'  222nd  Street,  to  be  valid  must 
Queens  Village,  N.  Y.           be  dated  and 

countersigned  by 
the  Company's 
representative 
who  receives  the 
premium. 
Ash  field 


2833 
People's  Exhibit  103. 

(envelope) 
Address 


Postmark 


QUEENS  VILLAGE 

Feb.    24 

2  P.  M. 

1927 

N.  Y. 

Mr.  H.  Judd  Gray 

Huntingdon    Hotel, 

(letter) 


Easton,  Pa. 


Thursday    8.43    A.    M. 
My  own  lover  boy: 

Gee,  but  I'm  happy,  oh,  aint  I  happy  —  to- 
morrow's  my  lucky   day. 

I'm  so  very  happy  dear,  I  can't  sit  still  enough 
to  write  what  I'm  thinking  of. 

You'll  excuse  it  this  time  too,  won't  you  hon? 

Went  down  to  the  movies  in  (Q's)  and  saw 
"Johnny  get  your  hair  cut"  Jackie  is  certainly 
a  sweet  kid  and  a  marvelous  actor,  I  think. 
Wouldn't  be  a  bad  idea  if  I  had  me  a  hair  cut — 
it's  beginning  to  luka-lika  da  wop.  Wassa  guda 
writin  —  huh?  All  I  keep  thinking  of  is  the 
U.  A.  &  you  you  darn  lovable  little  cuss  —  I 
could  eatcha  all  up  — could  I  get  lit  &  put  out 
this  blaze  what's  so  much  bother  to  me?  Ah 
yes  —  hon  —  lets   get   good   and   "plastered" 


8497 


8498 


8499 


2834 
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8500 


aint  that  a  nice  word?     Beginning-  to  think  I'm 
already  that  way  on  nothing. 

Hurry  home  darling  I'll  be  waiting  for  you. 

All  my  love 

Your   Momie 


8501  Defendant    Snyder's    Exhibit    A 

Buffalo,  N.  Y. 
Sylvester  S.  May 
Daily   Trade   Record, 
New  York,  N.  Y. 

Please  call  Momie  if  possible  and  tell  her  to 
watch  out  for  large  letter  mailed  Wednesday. 
Hoping  this  find  you  all  well ;  kindest  regards ; 
thanks. 

Budd. 

8502 


Defendant    Gray's    Exhibit    A  A 

"In  My  Ro-tunda,  7.00  P.  M. 
' '  Sweetheart   mine : 

"This  might  come  to  a  short  stop;  but  I'll 
do  the  best  I  can  while  here. 

"Well  darling  the  'whole  works'  went  over 
beautifully.  Of  course  it  was  all  pre-arranged 
and  all  took  place  at  101  E.  1st  Street  the  worst 
neighborhood   in   N.   Y.     I  was    scared  most   to 


2835 
Defendant  Gray's  Exhibit  A  A 


8503 


death,  and  if  you  ever  saw  the  woman,  you'd 
die  of  fright  too.  —  Such  a  cold  blooded  way 
of  doing  things  but  it  went  over  as  intended  and 
we  were  five  in  all,  just  witnesses.  —  that  was 
plenty  too. 

"Had  another  battle  with  the  "G"darn  fool: — 
Gee  I'm  mad. 

"Went  down  to  see  Vincent  Lopez  at  the  Jam, 
then   stopped   off   to    see   Catherine,    then   home 
at   5.30.      Had    dinner    at   6.15    and    now    Damit 
ain't  got  a  thing  to  do,  am  going  out  for  a  walk     8504 
after  we  get  the  baby  to  bed. 

"My  troubles  are  all  over  dear,  stopped  yes- 
terday afternoon.  Oh,  so  good.  Tried  to  get 
M  to  go  to  H.  B.  for  a  day  or  two,  so  that  my 
chances  for  Friday  will  be  better  for  staying 
over.  Do  you  really  want  me  dear  to  stay ! 
Wouldn't  you  rather  go  right  on  home  so  that 
you'll  be  nearer  the  bank  on  Saturday?  Yes 
you  do  —  huh? — • 

"Please  don't  put  yourself  out  for  me  dear. 
I  love  you  just  as  much  if  you  saved  that  $8 
for  yourself.  Maybe  we  shouldn't  be  quite  so 
extravagant. 

"Sweetheart  dear,  I  love  you  with  all  my 
heart  and  soul  cause  you're  the  dearest  and 
bestest  kid  I  have  or  ever  had.     Much   love, 

"All   yours, 

"MOMIE. 


8505 


2836 


8506 


8507 


Defendant    Gray's 

Exhibit  BB 

(Envelope) 

Queens  Village 

Feb.  29 

(Postmark) 

8  A.  M. 

1927 

N.  Y. 

Mr.  H.  Judd  Gray, 

358  -  5th  Ave. 

N.  Y. 


8508 


2837 


Stipulation    Regarding    Exhibits 

SUPREME  COURT, 

Queens  County. 


8509 


The  People  of  the  State  of 
New  York, 

Plaintiff-Respondent, 
against 
Ruth  Snyder  and 

Henry  Judd  Gray, 

Defendants-Appellants. 


It  is  hereby  stipulated  and  agreed  by  and 
between  Richard  S.  Newcombe,  District  Attor- 
ney of  Queens  County  and  Dana  Wallace  and 
Edgar  F.  Hazelton,  the  attorneys  for  the  defend- 
ant Ruth  B.  Snyder,  and  Samuel  L.  Miller  and 
William  J.  Millard,  the  attorneys  for  the  de- 
fondant  Henry  Judd  Gray  that  the  exhibits 
hereinafter  enumerated  (with  the  exception  of 
People's  Exhibit  58  which  was  received  for  iden- 
tification) are  all  the  exhibits  offered  and  re- 
ceived in  this  action  and  that  the  exhibits  with 
the  letter  (P)  appearing  at  the  left  and  opposite 
thereto  shall  be  printed  in  the  record  on  appeal 
and  those  exhibits  with  the  letter  (S)  appearing 
at  the  left  and  opposite  thereto  shall  not  be 
printed  but  the  same  may  be  produced,  used  and 
referred  to  upon  the  argument  of  the  appeal 
herein  by  either  or  all  of  the  parties  hereto,  to 
wit: 

S — People's    Exhibit    1    —    picture    wire    found 
around   the  neck    of  Albert    Snyder   deceased. 


8510 


8511 


2838 
Stipulation  Regarding  Exhibits 

8512 — 

S — People's  Exhibit  2  —  Exterior,  first  mi  1  se- 
cond floor  plans  of  premises  93-27  222nd 
Street,  Queens  Village. 

S — People's  Exhibit  3  —  Five  (5)  pound  sash 
or  window  weight  referred  to  in  statements 
of  defendants    (People's  Exhibits   62   and   67) 

S — People's  Exhibit  27  —  Memorandum  of  hotel 
charges  and  registration  sheet  record  of  Wal- 
dorf-Astoria Hotel  dated  December  16,  1026 
signed  by  the  defendant  Snyder  and  whereon 

8513  she  roistered  for  the  defendants  as  follows: 
"Mr.  &  Mrs.  H.  Judd  Gray  N.  Y."  (Room 
1451) 

S — People's  Exhibit  28  —  memorandum  <>!  hotel 
charges  and  registration  sheet  record  of  Wal- 
dorf Astoria  Hotel  dated  September  10,  1026 
siirned  by  the  defendant  Snyder  and  whereon 
she  registered  for  the  defendants  as  follows: 
"Mr.  &  Mrs.  H.  J.  Gray,  N.  Y."     (Room  872) 

S — People's  Exhibit  29  —  memorandum  of  hotel 
charges  and  registration  sheet  record  of  Wal- 
dorf Astoria  Hotel  dated  May  21,  1026,  signed 
by  the  defendant  Snyder  and  whereon  she 
registered  for  the  defendants  as  follows: 
"Mr.  &  Airs.  H.  J.  Gray  —  N.  Y.  City  (Room 

758 )  M 

S — People's  ExhMit  30  —  memorandum  of  hotel 

charges  and  registration  sheet  record  of  Wal- 
dorf Astoria  Hotel  dated  July  15,  1026  signed 
by  the  defendant  Snyder  and  whereon  she  re- 
gistered for  the  defendants  as  follows: 
"Mr.  &  Mrs.  H.  J.  Gray,  N.  Y."  (Room  671) 
S — People's  Exhibit  31  —  memorandum  of  hotel 
charges  and  registration  sheet  record  of  the 
Waldorf    Astoria    Hotel    dated    July    9,    1026 


8514 


2839 
Stipulation  Regarding  Exhibits 


8515 


signed  by  the  defendant  Snyder  and  whereon 

she  registered  as  follows: 

"Mr.  &  Mrs.  H.  J.  Gray  N.  Y."     (Room  674) 

S — People's  Exhibit  32  —  memorandum  of  hotel 
charges  and  registration  sheet  record  of  Wal- 
dorf-Astoria Hotel  dated  August  3,  1926  signed 
by  the  defendant  Snyder  and  whereon  she  re- 
gistered for  the  defendants  as  follows: 
"Mr.  &  Mrs.  H.  J.  Gray,  N.  Y."     (Room  872) 

S — People's  Exhibit  33  —  memorandum  of  hotel 

charges  and  registration  sheet  record  of  Wal-  8516 
dorf -Astoria  Hotel  dated  February  25,  1927 
signed  by  the  defendant  Snyder  and  whereon 
she  registered  for  the  defendants  as  follows: 
"Mr.  and  Mrs.  H.  J.  Gray"  N.  Y.  City  (Room 
1374) 

S — People's  Exhibit  34  —  memorandum  of  h'Uel 
charges  and  registration  sheet  record  of  Wal- 
dorf-Astoria Hotel  dated  April  29,  1926  signed 
by  the  defendant  Gray  and  whereon  she  re- 
gistered for  the  defendants  as  follows: 
"Mr.  &  Mrs.  H.  Judd  Gray  NYC"  (Room 
1021) 

S — People's  Exhibit  35  —  memorandum  of  hotel 
charges  and  registration  sheet  record  of  Wal- 
dorf-Astoria Hotel  dated  January  29.  1926 
signed  by  the  defendant  Gray  and  whereon  he 
registered  for  the  defendants' Simfcr  as  follows: 
"H.  J.  Gray  &  Wife  N.Y.C."     Room  1268 

S — People's  Exhibit  36  —  memorandum  of  hotel 
charges  and  registration  sheet  record  of  Wal- 
dorf Astoria  Hotel  dated  February  11,  1926 
signed  by  the  defendant  Gray  and  whereon  he 
registered  for  the  defendant  Snyder  as  follows: 
"Mrs.  H.  J.  Gray,  N.  Y.  C."     Room  1058 


8517 


2840 
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S — People's  Exhibit  37  —  memorandum  of  ho- 
tel charges  and  registration  sheet  record  of 
Waldorf  Astoria  Hotel  dated  March  5,  1926 
signed  by  the  defendant  Gray  and  whereon 
he  registered  for  the  defendants  as  follows: 
"H.  J.  Gray  &  Wife  N.  Y.  C."      Boom  807 

S — People's  Exhibit  .38  —  memorandum  of  hotel 
charges  and  registration  sheet  record  of  the 
Waldorf  Astoria  Hotel  dated  April  8,  1926 
signed    by    the    defendant    Gray    and   wheieon 

8519  he  registered  for  the  defendants  as  follows: 
"H.  Judd  Gray  &  Wife  NYC"     (Room  507) 

S — People's  Exhibit  39  —  memorandum  of  hotel 
charges  and  registration  sheet  record  of  the 
Waldorf-Astoria  Hotel  dated  April  16,  1926 
signed  by  the  defendant  Gray  and  whereon  he 
registered  for  the  defendants  as  follows: 
"H.  J.  Gray  &  Wife  N.  Y.  0."     (Room  664) 

S — People's  Exhibit  40  —  memorandum  of  hotel 
charges  and  registration  sheet  record  of  the 
Waldorf-Astoria    Hotel    dated    June    14,    1926 

8520  signed    by    the    defendant    Gray    and    whereon 
he  registered  for  the  defendants  as  follows: 
"H.  J.  Gray  &  Wife  NYC"       Room   (1164) 

S — People's  Exhibit  41  —  memorandum  of  hotel 
charges  and  registration  sheet  record  of  the 
Waldorf-Astoria  Hotel  dated  August  10,  1926 
signed  by  the  defendant  Gray  and  whereon  he 
registered  for  the  defendant  Snyder  as  fol- 
lows : 
"Mrs.  H.  J.  Gray  NY"  (Room  872) 

S — People's  Exhibit  42  —  memorandum  of  hotel 
charges  and  registration  sheet  record  of  the 
Waldorf  Astoria  Hotel  dated  August  18.  1926 


2841 
Stipulation  Regarding  Exhibits 
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signed  by  the  defendant  Gray  and  whereon  he 
registered  for  the  defendant  Snyder  as  follows: 
"Mrs.  H.  J.  Gray  NYC"  (Room  872) 

S- — People's  Exhibit  43  —  memorandum  of  hotel 
charges  and  registration  sheet  record  of  the 
Waldorf-Astoria  Hotel  dated  September  1, 
1926  signed  by  the  defendant  Gray  and  where- 
on he  registered  for  the  defendants  as  follows : 
' '  H.  J.  Gray  &  Wife  NYC ' '  ( Room  876 ) 

S — People's  Exhibit  44  —  memorandum  of  hotel 

charges   and   registration   sheet   record   of   the         — 
Waldorf    Astoria    Hotel    dated    November    9, 
1926  signed  by  the  defendant  Gray  and  where- 
on he  registered  for  the  defendants  as  follows  : 
"H.  Judd  Gray  &  Wife  NYC"         (Room  803) 

S — People's  Exhibit  45  —  memorandum  of  hotel 
charges  and  registration  sheet  record  of  the 
Waldorf    Astoria    Hotel    dated    December    1, 

1926  signed  by  the  defendant  Gray  and  where- 
on he  registered  for  the  defendants  as  follows : 
"H.  J.  Gray  &  Wife  NYC"  (Room  776) 

S — People's  Exhibit  46  —  memorandum  of  hotel     8523 
charges  and  registration   sheet   record  of  the 
Waldorf    Astoria    Hotel     dated    January    15, 

1927  signed  by  the  defendant  Gray  and  where- 
on he  registered  for  the  defendant  Snyder  as 
follows: 

"Mrs.  H.  Judd  Gray  NYC"  (Room  847) 

S — People's  Exhibit  47  —  memorandum  of 
hotel  charges  and  registration  sheet  record  of 
the  Waldorf-Astoria  Hotel  dated  February  9, 
1927  signed  by  the  defendant  Gray  and  where- 
on he  registered  for  the  defendant  Snyder 
as  follows : 


2842 
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"Mrs.  H.  J.  Gray  NYC"  (Room  872) 

S — People's    Exhibit    48    —    grip    and    contents 
belonging   to   defendant    Snyder   recovered   in 
her  presence  in   the  check   room   of   Waldorf- 
Astoria  Hotel  on  morning  of  March  21,  1927. 
S — People's  Exhibit  49  —  compact  and  pictures 

of  defendants  found  therein. 
S— People's   Exhibit   50  —   policy   No.    5237786 
on  life  of  Albert  E.  Snyder  issued  by  the  Pru- 
dential   Insurance    Company    of    America    for 

8525  $1000  dated  November  14,  1925  Annual  Pre- 
mium  $52.04. 

S— People's  Exhibit  51  —  policy  No.  5237785  on 
life  of  Albert  E.  Snyder  issued  by  The  Pru- 
dential Insurance  Company  of  America  for 
$45,000  dated  November  14,  1925  quarter  an- 
nual premium,  first  five  years  $238.05  after 
five  years  $446.40. 

S_pe0ple's  Exhibit  52  —  policy  No.  5237784 
on  life  of  Albert  E.  Snyder  issued  by  the  Pru- 
dential   Insurance    Company    of    America    for 

8526  $5000  dated  November  14,  1925,  quarter  an- 
nual premium  first  five  years  $23.15,  after  five 
years  $46.30. 

p_pe0ple's  Exhibit  53,  check  dated  March  13th, 
1927,  signed  by  the  deft.  Snyder,  drawn  to  the 
order  of  and  endorsed  by  the  Prudential  In- 
surance Company  for  $261.20. 

S — People's  Exhibit  57,  drawn  by  the  defend- 
ant Gray,  showing  location  of  hotel,  hardware 
and  drug  stores  in  Kingston,  N.  Y. 

p — People's  Exhibit  58,  for  identification,  ware- 
house slip  of  L.  S.  Winne  &  Company,  King- 
ston, N.   Y.   for  five   (5)    pound   sash   weight. 


2843 
Stipulation  Regarding  Exhibits 


P— People's  Exhibit  59,  stub  of  New  York  Cen- 
tral Railroad  ticket  New  York  to  Syracuse 
sold  to  deft,  Gray  on  March  20,  1927. 

P— People's  Exhibit  60,  agent's  stub  of  Pull- 
man Company  ticket  New  York  to  Albany  sold 
to  deft.  Gray  on  March  20,  1927. 

P— People's  Exhibit  61,  sale  slip  of  New  York 
Central   for   railroad   and  Pullman   ticket. 

P — People's  Exhibit  62,  signed  statement  of  the 
defendant,  Snyder,  made  at  the  office  of  the 
District  Attorney  on  March  21,  1927. 

P — People's  Exhibit  63,  signed  supplemental 
statement  of  the  defendant,  Snyder,  made  at 
the  office  of  the  District  Attorney  on  March 
21,  1927. 

P — People's  Exhibit  65,  carbon  copy  of  page  5 
of  defendant  Snyder's  statement  (People's 
Exhibit  62)  signed  in  the  left  hand  margin: 
"Ruth  M.  Snyder." 

P — People's  Exhibit  66,  carbon  copy  of  page  7 
of   defendant   Snyder's    statement    (People's 
Exhibit   62)    signed   in   the   left   hand   margin: 
"Ruth  M.  Snyder." 

P — People's  Exhibit  67,  signed  sworn  statement 
of  the  defendant,  Gray,  made  at  the  office  of 
the  District  Attorney  of  Queens  County  on 
March  22,  1927,  at  1.05  A.  M. 

P— People's  Exhibit  68,  envelope  postmarked 
Syracuse,  N.  Y.,  March  19,  1927,  3.30  P.  M. 
addressed  to  J.  Gray,  Madison  Ave.  &  Spruce 
St.,  Queens  Village,  containing  printed  birth- 
day card  (identified  by  defendant,  Gray.) 

P — People's    Exhibit    69,    envelope    postmarked 
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Syracuse,  N.  Y.  March  19,  1927,  8.30  P.  M. 
addressed  to  J.  Gray,  Madison  Ave.  &  Spruce 
St.,  Queens  Village,  containing  letter  to 
"Momie"  from  "Bud"  (identified  by  defend- 
ant, Gray.) 

P — People's  Exhibit  70,  envelope  postmarked 
Rochester,  N.  Y.  March  18,  1927,  11  P.  M. 
addressed  to  J.  Gray,  Madison  Aye  &  Spruce 
St.,  Queens  Village,  L.  I.,  containing  letter  to 
"Momie"  from  "Bud"  (identified  by  defend- 
8531         ant,  Gray.) 

P — People's  Exhibit  71,  note  from  Haddon  Gray 
to  defendant,  Gray,  found  at  the  Onondaga 
Hotel  in  Syracuse. 

S — People's  Exhibit  72,  32  calibre  revolver 
found  lying  on  the  bed  of  the  deceased,  Albert 
Snyder,  at  his  left  shoulder. 

S— People's  Exhibit  73,  three  32  cartridges 
found  lying  on  the  floor  at  the  side  of  the  bed. 

S — People's  Exhibit  74,  towel  tied  aroun  I 
wrists  of  deceased. 

S— People's  Exhibit  75,  necktie  found  tied 
around  feet  of  deceased. 

S — People's  Exhibit  76,  a  metal  pencil  with 
picture  wire  attached  found  lying  on  the  bed 
at  the  right  shoulder  of  the  deceased. 

S — People's  Exhibit  77,  a  bine  handkerchief 
found  at  the  mouth  of  the  deceased. 

S — People's  Exhibit  78,  a  piece  of  waste  lying 
on  the  handkerchief  pressed  against  the  mouth 
of  the  deceased. 

S — People's  Exhibit  79,  a  pillow  found  lying  on 
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8533 


8534 


the  bed  of  the  deceased  with  his  hand  pressed 

down  in  the  centre  of  it. 
S — People's  Exhibit  80,   a   pillow  slip  in  which 

pillow    (People's   Exhibit   79)    was   encased. 
S — People's  Exhibit  81,  empty  wallet  found  on 

floor  in  living  room. 

S — People's  Exhibit  82,  piece  of  rope  taken 
from  ankles  of  defendant,  Snyder. 

S — People's  Exhibit  83,  rope,  gauze  and  waste 
found  at  head  of  stairs. 

S — People's  Exhibit  84,  bed  sheet  on  bed  of  de- 
ceased. 

S — People's  Exhibit  85,  sash  weight  identified 
by  defendants. 

S — People's  Exhibit  86,  pieces  of  an  Italian 
newspaper  found  lying  on  floor  at  side  of  bed. 

S — People's  Exhibit  87,  a  pair  of  slippers  worn 
by  defendant,  Snyder. 

P — People's  Exhibit  88,  signature  card  signed 
by  defendant,  Snyder,  as  Ruth  M.  Brown  for 
safe  deposit  box  in  Queens-Bellaire  Bank.  8535 

P — People's  Exhibit  89,  lease  of  safe  deposit 
box. 

P — People's  Exhibit  90,  slip  of  paper  with  in- 
surance memorandum  made  by  defendant,  Sny- 
der. 

S— People's  Exhibit  91,  back  sheet  of  Prudential 
Insurance  Company  magazine  with  memoran- 
dum of  figures  thereon. 

P— People's  Exhibit  92,  check  dated  Nov.  12, 
1926,  for  $261.20  to  order  of  Prudential  Insur- 
ance  Company   signed   by   defendant,    Snyder. 


2846 
Stipulation  Regarding  Exhibits 


8536 


8537 


P— People's  Exhibit  93,  check  dated  Sept.  10, 
1926,  for  $261.20  to  order  of  Prudential  In- 
surance Company  signed  by  defendant,  Sny- 
der. 

P— People's  Exhibit  94,  check  dated  May  13, 
1926,  for  $238.05  to  order  of  Prudential  In- 
surance Company  signed  by  defendant,  Sny- 
der. 

P— People's  Exhibit  95,  check  dated  February 
13,  1926,  for  $261.20,  to  order  of  Prudential 
Insurance  Company  signed  by  defendant, 
Snyder. 

P — People's  Exhibit  96,  check  dated  November 
23,  1925,  for  $313.24  to  order  of  Prudential 
Insurance  Company  signed  by  defendant, 
Snyder. 

P — People's  Exhibit  97  —  consists  of  five  (5)  re- 
ceipts for  payment  of  premiums  on  $45,000. 
policy  issued  by  Prudential  Insurance  Com- 
pany. 

P — People's  Exhibit  98  consists  of  five  (5)  re- 
8538  ceipts  for  payment  of  premium  on  $5,000.  pol- 
icy issued  by  Prudential  Insurance  Company. 

S — People's  Exhibit  99,  check  book  of  defend- 
ant, Snyder,  for  a  period  commencing  October 
15,  1925,  and  subsequent  thereto. 

S — People's  Exhibit  100,  check  book  of  defend- 
ant, Snyder,  for  a  period  commencing  June  5, 
1926,   and  subsequent  thereto. 

S — People's  Exhibit  101,  check  book  of  defend- 
ant, Snyder,  for  a  period  commencing  Novem- 
ber 27,  1926,  and  subsequent  thereto. 
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S — People's  Exhibit  102,  ledger  book  of  defend- 
ant, Snyder. 

P — People's  Exhibit  103,  envelope  postmarked 
Queens  Village  Feb.  24,  1927,  addressed  Mr. 
H.  Judd  Gray,  Huntington  Hotel,  Easton,  Pa. 
from  defendant,  Snyder,  to  defendant,  Gray, 
signed:      "Your    Momie." 

P— Defendant  Snyder's  Exhibit  "A,"  copy  of 
telegram  from  Buffalo,  N.  Y.  sent  by  defend- 
ant, Gray,  to  Sylvester  S.  May. 

P— Defendant  Gray's  Exhibit  "AA,"  letter 
sent  by  defendant,  Snyder,  to  defendant.  Gray, 
signed  "Momie." 

P— Defendant   Gray's   Exhibit   "BB"   envelope. 

Dated  June  28,   1927. 

RICHARD  S.  NEWCOMBE, 

District  Attorney  of  Queens  County. 

EDGAR   F.  HAZLETON,  8541 

Attorney  for  Defendant-Appellant  SNYDER, 

DANA  WALLACE, 
Attorney  for  Defendant-Appellant  SNYDER, 

SAMUEL  L.  MILLER, 
Attorney  for  Defendant-Appellant   GRAY. 

WILLIAM  J.  MILLARD, 
Attorney  for  Defendant-Appellant   GRAY. 
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8542  Stipulation    Settling    Case. 

IT  IS  HEREBY  STIPULATED  and 
AGREED  that  the  foregoing  record  contains 
all  the  evidence  and  testimony,  including  the 
exhibits  offered  upon  the  trial  of  this  action, 
and  that  the  same  be  settled  and  ordered  to  be 
filed,  and  that  the  foregoing  copy  be  ordered  to 
be  filed  in  the  office  of  the  Clerk  of  this  Court  in 
lieu  of  the  engrossed  copy  required  by  the  rules. 
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Dated  June  28,  1927. 

RICHARD  S.  NEWCOMBE, 

District  Attorney  of  Queens  County. 

EDGAR   F.  HAZLETON, 
Attorney  for  Defendant- Appellant  SNYDER. 

DANA  WALLACE, 
Attorney  for  Defendant-Appellant  SNYDER. 

SAMUEL  L.   MILLER, 
Attorney   for   Defendant-Appellant   GRAY. 

WILLIAM  J.  MILLARD, 
Attorney  for  Defendant- Appellant   GRAY. 


2849 
Order    Settling    and    Filing    Case.  8r>4f> 

IT  IS  HEREBY  ORDERED  that  the  f on- 
going case  and  exhibits  which  contain  all  the  evi- 
dence introduced  at  the  trial  of  this  action,  as 
appears  by  the  foregoing  stipulation,  be,  and 
the  same  hereby  is  settled  as  the  case  and  ex- 
hibits herein,  and  the  foregoing  printed  copy 
is  hereby  ordered  to  be  filed  in  the  office  of  the 
Clerk  of  this  Court  in  lieu  of  the  engrossed  copy 
required  by  the  rules. 

Dated  Long  Island  City,  N.  Y.  8546 

TOWNSEND    SCUDDER, 

Justice  of  the   Supreme  Court. 
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8548  Clerk's    Certificate. 

State  of  New  York       j 
County  of  Queens 


ss. : 


I,  Edward  W.  Cox,  Clerk  of  the  County  of 
Queens  and  Clerk  of  the  Supreme  Court,  do 
hereby  certify  that  I  have  compared  the  annexed 
with  the  original  notices  of  appeal  and  judg- 
ment roll  in  the  case  of  The  People  of  the  State 
of  New  York  vs.  Ruth  Snyder  and  Henry  Judd 
8549  Gray,  filed  in  my  office,  and  that  the  same  is  a 
true  transcript  thereof,  and  of  the  whole  of  such 
original. 

In  Testimony  Whereof,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  this  Court,  this 
10th  day  of  July,  1927. 

EDWARD  W.  COX, 
County  Clerk  of  Queens  County. 
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State  op  New  York. 


The  People  of  the  State  of 
New   York, 
Plaintiff-Respondent,  j 

against 

Ruth    Snyder   and    Henry 
Judd  Gray, 
Defendants- Appellants 


Brief  on  Behalf  of  Appellant  Ruth 

Snyder. 


Statement. 

Appeal  taken  severally,  by  defendant  Ruth 
Snyder  from  a  judgment  of  conviction  of  the  crime 
of  murder  in  the  first  degree,  rendered  by  the  Su- 
preme Court,  Queens  County  (Hon.  Townsend 
Scudder,  Justice  presiding),  on  May  13,  1927, 
against  Ruth  Snyder  and  Henry  Judd  Gray, 
whereupon  sentence  of  death  was  imposed  upon 
each,  to  be  executed  during  the  week  of  June  20, 
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1927.  The  deceased,  Albert  Snyder,  was  the  hus- 
band of  Kuth  Snyder.  The  crime  was  alleged  to 
have  been  committed  March  20,  1927,  at  Queens 
Village,  near  Jamaica,  N.  Y.,  by  beating  deceased 
upon  the  head  with  a  sash-weight,  administering 
chloroform  and  tying  a  wire  around  his  neck, 
thereby  producing  asphyxiation,  due  to  strangula- 
tion (Medical  exam.,  fol.  3413). 

The  appellant  was  indicted  and  tried  jointly, 
over  her  strenuous  objections  and  exceptions,  with 
co-defendant  Henry  Judd  Gray.  This  appellant, 
Ruth  Snyder,  seasonably  moved  for  a  separate 
trial.  The  District  Attorney  objected,*!  and  the 
motion  was  denied.  We  herein  submit  that  the 
denial  was  an  abuse  of  discretion  (reviewable  by 
this  court),  which  has  resulted  in  an  unfair  trial 
to  Ruth  Snyder,  for  which  this  court  will  grant 
relief. 

Notice  of  Appeal  on  behalf  of  Ruth  Snyder  was 
filed  May  27,  1927,  and  on  behalf  of  co-defendant, 
Henry  Judd  Gray,  June  10,  1927.*2 

Upon  the  trial,  the  District  Attorney,  Richard 
S.  Newcombe,  Esq.,  personally  and  with  the  aid 
of  some  of  his  assistants,  represented  the  People. 


*  Note  1.  We  shall  see  that  the  District  Attorney  omit- 
ted to  do  his  duty,  in  this  connection,  by  failing  to  fully 
and  fairly  advise  the  Court  of  the  nature  of  the  statements 
alleged  to  have  been  made  by  each  defendant  in  which  each 
defendant  accused  the  other  of  committing  the  crime,  so  that 
the  defenses  were  antagonistic  to  each  other  and  the  Dis- 
trict Attorney  was  fully  cognizant  thereof  at  the  time  he 
objected  to  the  requested  severance.  The  District  Attorney 
was  in  duty  bound  upon  said  motion  to  submit  all  facts  and 
circumstances  in  his  possession  concerning  the  crime,  and  to 
submit  the  alleged  statements  to  the  Court  for  its  informa- 
tion, so  that  it  might  be  fully  advised  upon  the  question  of 
exercising  the  discretion  vested  in  it  by  statute,  to  grant  a 
separate  trial. 


•  Note  2.  This  Court,  on  October  3,  1927,  upon  our 
motion  for  enlargement  of  time  under  Code  Cr.  Pro.,  Sec. 
536,  ordered  the  argument  to  take  place  on  October  24,  1927, 
and  counsel  for  this  appellant  are  concentrating  their  efforts 
in  order  to  be  ready. 


Messrs.  Samuel  L.  Miller  and  William  J.  Millard 
appeared  for  defendant  Henry  Judd  Gray.  Messrs. 
Edgar  F.  Haeelton  and  Dana  Wallace  appeared 
for  defendant  Ruth  Snyder.  Upon  this  appeal 
by  defendant  Ruth  Snyder,  the  same  attorneys  ap- 
pear, with  the  addition  of  Joseph  Lonardo,  Esq., 
of  counsel. 

This  appeal  directly  involves  the  construction 
of  Code  Cr.  Pro.,  Sec  391,  as  amended  in  effect 
July  1,  1926,  whereby  in  a  felony  case  the  right  of 
a  co-indictee  to  a  separate  trial  was  taken  away, 
and  the  question  was  remitted  to  the  discretion 
of  the  trial  court. 

No  question  of  the  constitutionality  of  said  stat- 
ute will  be  here  urged,  counsel  upon  this  appeal 
believing  that  the  legislature  may  constitutionally 
change  statutory  enactments  dealing  with  pro- 
cedural matters  and  may  repose  the  power  to  grant 
separate  trials  to  joint  indictees  in  the  trial  courts, 
upon  the  exercise  of  sound  judicial  discretion. 
{Beazele  v.  Ohio,  209  U.  S.  167.)  The  statute 
under  consideration  does  not  deprive  a  co-defend- 
ant in  a  felony  case  of  any  right  to  a  separate 
trial,  since  none  existed  at  common  law  (U.  S.  v. 
Marchmt,  per  Story,  J.,  12  Wheat,  [25  U.  S.] 
480). 

INTRODUCTORY. 

The  nature  of  the  case.  General 
situation  of  the  parties. 

The  defense  of  each  defendant  was  opposed,  in- 
imical and  antagonistic  to  the  other.  This  case 
is  most  unusual,  in  fact  it  is  extraordinary. 

The  human  mind  cannot  conceive  any  greater 
diversity  of  interest  and  active  hostility  between 


joint  defendants,  fostered  by  popular,  notorious 
prejudice,  than  held  sway  throughout  this  capital 
case. 

A  man  and  woman  being  tried  jointly  for  the 
murder  of  the  woman's  husband,  each  having  made 
a  confession  accusing  the  other  of  committing  the 
crime,  which  confessions  were  received  in  evidence 
(although  limited  by  the  court  to  apply  only  to 
the  one  making  them),  and  each  testifying  pre- 
sumably in  his  or  her  behalf,  but  in  fact  giving 
devastating  evidence  against  the  other.  Will  this 
court  say  that  a  fair  trial  could  thus  be  had? 
We  say  that  it  was  impossible  under  any  view  of 
situation.  The  court's  instructions,  no  matter 
how  emphatic,  could  never  remove  the  prejudice 
from  the  jury. 

It  is  submitted,  therefore,  that  this  trial  was 
so  conducted  as  to  insure  a  verdict  of  guilty,  which 
constitutes  substantial  error.  The  trial  must  be 
"scrupulously  fair"  or  the  judgment  is  worthless 
(Peo.  v.  Becker,  210  N".  Y.  274). 

Counsel  for  Snyder  cross-examined  the  District 
Attorney's  witnesses  and  Gray;  and  counsel  for 
Gray  did  likewise.  They  also  alternately  objected 
to  each  other's  questions  and  also  concurred  in 
each  other's  objections.  That  the  jury  must  have 
been  puzzled  by  all  this,  goes  without  saying. 

The  prosecution's  case  is  mainly  built  on  con- 
fessions alleged  to  have  been  made  by  each  de- 
fendant as  follows:  By  defendant  Kuth  Snyder: 
three  oral  statements,  and  one  typewritten  state- 
ment. By  defendant  Henry  Judd  Gray:  one  oral 
statement  and  one  typewritten  statement. 

Both  defendants  testified,  Mrs.  Snyder  first: 
(Direct  exam.,  fols.  5308-5502;  cross-examination 
by  Gray's  counsel,  fols.  5503-5G16;  cross-exam,  by 
D.  A.,  fols.  5617-0345)  and  Mr.  Gray  next  (Direct 
exam.,  fols.  0354-7048;  cross  by  Snyder's  counsel, 


fols.  7049-7712;  cross  by  D.  A.,  fols.  7713-7700; 
re-direct,  fols.  7701-7707). 

Kuth  Snyder  is  32  years  old  (pedigree,  fol. 
109).  She  was  born  in  New  York  City,  attended 
Public  and  business  schools,  had  been  employed 
by  the  Telephone  Company  and  for  two  years  as 
secretary  with  the  Cosmopolitan  Magazine,  where 
she  met  the  man  whom  she  married  after  two 
months  of  courtship.  She  was  born  in  Harlem, 
after  the  marriage  moved  to  Brooklyn  and  three 
years  later,  after  the  birth  of  her  baby,  Lorraine, 
on  November  15,  1917,  moved  to  the  Bronx  and 
about  a  year  later  they  moved  to  Jamaica.  She 
and  her  husband  had  many  disputes  because  the 
baby  was  not  a  boy.  (Lorraine  is  now  10  years 
old.)  When  she  was  about  12  years  old  she  was 
twice  operated  on  for  appendicitis,  and  after  the 
girl's  birth  she  was  operated  upon  for  abscesses  of 
the  breast.  She  did  all  her  own  household  work, 
attended  to  her  child's  welfare  and  education, 
taught  her  prayers  and  hymns;  was  a  good  mother 
and  a  faithful  wife. 

Her  husband  did  not  show  much  affection  for 
her,  and  only  took  her  to  a  show  (the  movies), 
once  or  twice  during  their  married  life.  His  prin- 
cipal recreations  were  boating,  swimming,  fishing 
— he  was  art  editor  of  the  Motor  Boating  Maga- 
zine. During  the  summer  of  1920,  Mr.  Snyder 
had  purchased  a  bungalow  at  Port  Jefferson  where 
they  would  occasionally  have  a  Saturday  night 
party  with  friends,  constituting  the  family  of  the 
"Fidgeons"  without  any  excessive  drinking.  She 
drank  very  little,  not  more  than  one  or  two  drinks. 

Then — she  met  Henry  Judd  Gray.  It  was  dur- 
ing July,  1925,  upon  introduction  by  a  mutual 
friend  at  Henry's  Restaurant,  30th  Street  and  0th 
Avenue,  New  York  City.  Gray  was  31  years  old, 
married  and  a  traveling  corset  salesman.    He  gave 
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her  a  corselette  and  their  friendship  hegan.  She 
went  on  a  vacation  with  her  hushand,  her  mother 
and  girl,  and  upon  returning  home  met  Gray 
again.  They  went  to  restaurants  for  lunch,  once, 
twice  or  three  times  a  week  if  he  was  in  town; 
they  went  to  night  clubs  and  cabarets,  Henry's, 
Monte  Carlo,  the  Frivolity  Club  and  then  they 
went  to  hotels,  first,  the  Imperial  in  September, 
1925  (fol.  5337)  then  the  Waldorf-Astoria  many 
times  (fol.  5337)  and  thus  she  became  unfaithful 
to  her  husband,  Gray  being  the  only  man  (fol. 
5330).  Then  they  took  a  trip  up-state  in  October, 
192G,  and  were  gone  for  ten  or  twelve  days,  stop- 
ping at  various  hotels  on  the  way,  and  telling  her 
husband  that  she  had  gone  with  her  girl  friend. 

Each  defendant  submitted  a  separate  and  dis- 
tinct defense. 

Ruth  Snyder  testified  first.  She  disclaimed 
the  voluntary  authorship  of  the  written  confession 
and  denied  the  truth  of  the  incriminating  oral 
statements,  insofar  as  they  tendered  to  connect  her 
with  participation  in  the  crime. 


Ruth  Snyder's  Testimony 

(Summarized). 

Concerning  her  claim  that  the  murder  was 
planned  by  Gray,  out  of  his  own  mind,  she  testi- 
fied to  not  impossible  facts.*     That  Gray  told  her 


*Note:  The  credibility  of  her  testimony  or  of  the  oral 
or  written  alleged  confessions  or  of  Gray  and  his  confes- 
sion was  for  the  jury.  And  she  was  entitled  to  have  an 
impartial  jury  pass  upon  the  question.  But  the  same  jury 
that  hears  Gray's  confession  accusing  her;  then  hears  her 
testimony;  then  hears  Gray's  testimony  reaffirming  his  con- 
fession and  charging  her  with  having  planned  and  executed 
the  crime,  etc.,  is  not  an  impartial  jury — and  cannot  be. 
They  are  but  human,  and,  humanum   est   errare. 


to  "get  rid''  of  her  husband  (fol.  5374),  that  he 
sent  her  poison  to  give  to  him  (fol.  5375),  that 
Gray  hinted  at  "getting  hid  of  her  husband"  sev- 
eral times  (fol.  5378),  that  if  she  did  not  consent 
to  let  him  do  what  "he  thought  of  doing"  he 
would  "get  rid  of  both  himself  and  myself"  (fol. 
5380),  that  if  she  stopped  going  with  him  he 
would  expose  her  (fol.  5382),  that  he  gave  her 
a  package  saying  it  contained  only  a  flesh  reducer 
which  Gray  was  selling  (fol.  5388)  but  it  also 
contained  a  sashweight  and  a  letter  which  she 
found  on  reaching  home  (fol.  5397),  that  in  the 
letter  Gray  said  that  he  was  going  to  her  house 
"to  do  the  job"  or  "to  finish  the  Governor"  (as  he 
called  Mr.  Snyder)  (fol.  5398),  that  in  the  letter 
there  was  also  powders,  and  the  letter  said  to 
give  them  to  Mr.  Snyder  but  she  threw  them  away 
(fol.  5299),  that  Gray  did  go  to  her  house  as 
stated  in  the  letter  and  for  the  stated  purpose 
( fol.  5401 ) ,  that  she  gave  him  back  the  sashweight 
and  that  he  said,  "Well,  if  I  can't  do  it  to-night, 
I'm  coming  back  Thursday  and  get  him  in  the 
garage"  (fol.  5402),  that  she  then  received  a  letter 
from  Gray  enclosing  two  powders  for  her  to  give 
to  her  husband  which  she  threw  away  (fol.  5405). 
Coming  down  to  the  night  of  the  crime  she 
testified  that  Gray  wrote  her  a  letter  that  he  was 
coming  on  Saturday  night  (fol.  540G),  that  she 
went  with  Mr.  Snyder  and  the  girl  to  a  party, 
but  had  left  the  door  open  for  Gray  to  get  in 
(fol.  5414)  ;  that  after  Mr.  Snyder  fell  asleep,  she 
saw  Gray  in  her  mother's  room  with  rubber  gloves 
on  and  that  he  showed  her  the  revolver  belonging 
to  Mr.  Snyder  which  Gray  had  taken  from  under 
Mr.  Snyder's  pillow,  and  said,  "If  you  don't  let 
me  go  through  with  it  to-night,  I  am  going  to 
get  the  pair  of  us"    (fols.   5418-5419)  ;  that  she 
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took  him  downstairs  and  pleaded  with  him  to 
change  his  mind  and  "get  that  idea  out  of  his 
head"  (fols.  5419-5421),  that  she  went  to  the 
bath-room  saying  she  would  bring  his  hat  and  coat 
down  to  him,  and  while  in  the  bath-room  she  heard 
a  "terrific  thud."  She  ran  down  the  hall  and  saw 
Gray  leaning  over  her  husband  (fol.  5423),  and 
Gray  was  kneeling  on  her  husband's  back  on  bed 
(fol.  5424),  that  she  grabbed  Gray  by  the  neck, 
pulled  him  off  and  in  wrestling  she  fell  to  the 
floor  and  fainted,  and  when  she  came  to  saw  her 
husband  piled  up  with  blankets  (fol.  5424),  that 
she  tried  to  pull  them  off  but  Gray  came  running 
up  and  took  her  to  her  mother's  room  (fol.  5427), 
there  he  told  her  that  they  would  frame-up  a  bur- 
glary (fol.  5427).  She  was  in  a  "terrible  mess," 
was  afraid  and  "couldn't  see  my  way  out  any 
other  way,  than  to  do  as  he  asked  me  to"  (fol. 
5430).  She  did  not  strike  her  husband  (fol. 
5426). 

Concerning  her  alleged  confessions  she  testified : 
That  she  was  questioned  by  the  police  from  about 
8  o'clock  Sunday  morning  until  about  2  A.  M. 
Monday,  that  they  took  her  to  the  Waldorf  to 
get  her  bag;  that  she  was  taken  to  the  district, 
attorney's  office  on  Monday  morning  and  ques- 
tioned for  hours  (fols.  5437-5443),  that  she  was 
not  allowed  to  sleep,  and  had  no  sleep  until  Tues- 
day afternoon  when  she  was  first  lodged  in  the 
jail  (fol.  5444),  that  she  signed  "lots  of  things 
that  I  know  not  what  I  signed"  (fol.  5445),  that 
she  was  awake  Saturday  night (  during  the  trag- 
edy home),  through  to  Tuesday  afternoon  with 
the  exception  of  nods  (fol.  544(5),  that  she  cried 
and  fainted  (fol.  5448),  that  she  had  very  little 
food,  was  very  weak,  that  she  was  in  periodic  a 
condition   common   to  women  and   felt  miserable 


enough  without  all  the  other  trouble,  had  a  head- 
ache, was  crying,  and  was  generally  exhausted, 
and  that  in  that  condition  she  signed  papers  in 
the  district  attorney's  office  (fols.  5449-5456),  she 
then  went  on  to  deny  the  statements  contained 
in  her  alleged  confession  tending  to  incriminate 
her  and  denied  the  truth  of  many  incidents  men- 
tioned in  said  document.  She  held  fast  to  her 
denial  of  any  plan  to  "get  rid''  of  Mr.  Snyder  and 
maintained  throughout  the  two  cross-examinations 
that   the    crime   was    the    result   of    Gray's    own     n  ,    <7j£g^ 

scheme  in  which  she  never  participated.  -J^*^! 

Gray    testified    and    re-affirmed    his    confession,  (y 

admitting  that  he  struck  the  deceased  with  a  sash- 
weight,  administered  the  chloroform,  etc.,  and 
otherwise  brought  about  the  death,  but  he  claimed 
that  Mrs.  Snyder  assisted  in  the  consummation  of 
the  killing.  Gray,  while  admitting  his  own  guilt, 
also  contradicted  Mrs.  Snyder  as  to  her  testimony 
concerning  the  alleged  plan,  which  she  insisted 
was  his  own  alone,  and  swore  that  (a)  she  planned 
the  crime  (fols.  C7G5,  G801,  6840,  etc.),  that  (b) 
she  was  the  master  mind  (d)  that  her  will  over- 
powered his  own  resistance  (e)  that  she  controlled 
his  every  action  and  that  she,  by  flattery  and 
persuasion,  and  giving  him  whiskey,  induced  him 
to  join  in  the  carrying  out  of  her  design,  and  that 
she  took  him  "by  the  hand"  into  her  husband's 
room,  and  when  after  he  struck  the  first  blow,  the 
husband  grappled  with  him,  she  hit  the  husband 
on  the  head  with  the  weight  and  threw  the  chloro- ^  ri^^vU^%^f 
form  on  the  pillow  (fol.  6908).  (The  obvious  an- 
tagonistic situation,  created  by  the  two  diametric- 
ally opposed  defenses  and  emphasized  by  the  exist- 
ence and  introduction  into  the  case  of  divergent 
confession  of  each,  and  their  own  different  and 
opposed  testimony  upon  the  trial,   each  blaming 
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the  crime  upon  the  other,  together  with  the  notori- 
ous hostility  of  each  against  the  other  before  the 
same  jury,  is  the  basis  of  our  claim  as  follows : 

That  the  trial  Court  erred  in  denying  this 
appellant  a  separate  trial,  and  that  there- 
fore an  unfair  trial  as  to  her  has  resulted, 
for  which  this  Court  will  grant  relief. 

So  far  as  counsel  can  find  by  research,  the  ques- 
tion of  antagonistic  defenses  in  a  joint  trial,  here 
presented,  has  never  been  passed  upon  by  this 
Court. 

The  theory  of  the  prosecution  throughout  the 
trial  was  that  both  defendants  planned  and  con- 
spired together  to  kill  the  deceased.  The  Court 
plainly  held,  both,  at  the  conclusion  of  the  Peo- 
ple's case  in  chief,  and  at  the  end  of  the  whole 
case,  and  in  its  instructions  to  the  jury,  that  no 
conspiracy  had  been  proven. 

Each  statement,  both  oral  and  written,  intro- 
duced in  evidence  by  the  prosecution,  as  having 
been  made  by  each  defendant  after  the  arrest  or 
during  detention,  was  made,  if  made  at  all,  aftei 
the  accomplishment  of  the  objective  of  the  con- 
spiracy. Therefore  the  statements  were  not  com- 
petent or  declarations  of  co-conspirators.  But 
the  Court  justified  the  admission  of  the  statements 
of  each  defendant  upon  the  ground  that  they  were 
only  binding  on  and  evidence  against  each  defend- 
ant making  the  particular  statement  and  that  he 
so  instructed  the  jury.  We  submit  that  this  was 
error,  as  depriving  this  co-defendant,  Snyder,  of 
a  fair  trial. 
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The  Issues  Involved. 

It  is  admitted:  (1)  The  killing  and  the  cause 
of  death  by  violence — asphyxia  (Medical 
Examiner,  fol.  3470). 

It  is  denied:  (2)  That  the  appellant,  Ruth 
Snyder,  participated  in  the  planning  for  or 
the  killing,  or  that  any  criminal  responsi- 
bility attaches  to  her  for  the  death. 

We  do  so  on  five  grounds: 

1.  The  statements  in  the  nature  of  an  al- 
leged confession,  purporting  to  have  been 
voluntarily  made  by  Ruth  Snyder,  were  ex- 
torted from  her  by  undue  police  and  prose- 
cution methods,  do  not  speak  the  truth,  and 
are  inadmissible.  (The  credibility  of  the 
statements  is  for  the  jury.) 

2.  The  testimony  of  Ruth  Snyder  upon  the 
witness  stand  is  true,  and  is  in  direct  contra- 
diction to  what  the  alleged  statements  of 
confession  show  upon  their  face  and  com- 
pletely contradicts  Gray's  testimony  as  a 
witness  in  his  own  behalf. 

3.  Ruth  Snyder  did  not  join  in  any  plan 
with  Henry  Judd  Gray  to  kill  her  husband, 
on  the  contrary  when  she  learned  of  Gray's 
purpose,  endeavored  to  make  him  desist 
from  carrying  same  into  execution. 

4.  Henry  Judd  Gray's  alleged  confession 
and  testimony  upon  the  witness  stand,  im- 
plicating Ruth  Snyder  in  the  actual  perpe- 
tration of  the  killing,  is  false. 
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General     Observations     Concerning 
the  Trial  and  This  Record. 

The  trial  began  (with  the  selection  of  jurors) 
Monday,  April  18,  1927,  and  ended  with  the  ver- 
dict at  7  P.  M.,  May  9th,  a  total  of  22  days  (fols. 
196,  7809,  8284).  The  sentences  were  imposed 
May  13,  1927.  The  District  Attorney  personally 
conducted  the  prosecution,  aided  by  his  assistants. 

From  the  beginning  of  the  trial,  to  Friday, 
April  22nd  (5  days),  391  talesmen  were  examined. 
(See  Statement,  fols.  3291-3293.) 

The  People  exercised  17  peremptory  challenges; 
defendant  Snyder  20  and  Gray  20.  There  were 
337  talesmen  excused  by  the  Court  (Idem). 

Certain  Desirable  Data  Is  Collected. 

The  record  on  appeal  is  very  voluminous,  com- 
prising G  volumes,  each  of  about  500  pages,  except 
Vol.  G  which  is  350  pages,  totaling  2850  pages  and 
8550  folios,  as  follows: 

Vol.  1.  Tages  1-500;  Folios  1-1500; 

Vol.  2.  Pages  501-1000;  Folios  1501-3000; 

Vol.  3.  Pages  1001-1500;  Folios  3001-1500; 

Vol.  4.  Pages  1501-2000;  Folios  4501-G000; 

Vol.  5.  Pages  2001-2500 ;  Folios  6001-7500 ; 

Vol.  G.  Pages  2501-2850;  Folios  7501-8550. 

Of  the  first  volume,  433  pages  (from  page  G7) 
are  useless,  because  they  merely  contain  the  ex- 
amination of  talesmen.  (This  appeal  raises  no 
question  relating  to  the  examination  of  the  jury  or 
challenges.) 

The  second  volume,  500  pages,  is  wholly  useless 
for  the  same  reason.  Of  the  third  volume,  100 
pages  are  likewise  of  no  value. 
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The  useful  portions  of  the  record,  therefore,  will 
be  found  chronologically  as  follows : 

Vol.  3.     From  rage  1117  to  1500 ; 

Vol.  4.     All; 

Vol.  5.     All; 

Vol.  G.     All. 

The  following  are  distributed  as  indicated : 

1.  Indictment   (fols.  10-21). 

2.  March  24th,  1927.  Proceedings  upon  arraign- 
ment before  Justice  Callaghan.  Setting  date 
for  trial  and  motion  by  Snyder  for  separate 
trial.  Trial  set  for  April  11th  (fols.  157- 
166). 

3.  April  11,  1927.  Proceedings  before  Justice 
Scudder  (who  presided  upon  the  trial),  upon 
motion  of  Mrs.  Snyder  for  separate  trial. 
Trial  set  for  April  18,  1927,  subject  to  de- 
cision on  said  motion  (fols.  168-194). 

4.  Affidavit  of  Dana  Wallace,  one  of  attorneys 
for  Mrs.  Snyder,  requesting  a  separate  trial, 
and  stating  grounds  therefor,  filed  upon  con- 
clusion of  proceedings  of  April  11th  (supra) 
(fols.  118-126). 

5.  Affidavit  of  William  J.  Millard,  Esq.,  one  of 
the  attorneys  for  co-defendant  Gray,  oppos- 
ing said  motion  (fols.  127-132). 

6.  Affidavit  of  Richard  S.  Newcombe,  Esq.,  Dis- 
trict Attorney,  opposing  said  motion  (fols. 
133-149). 

7.  Formal  Order  denying  Mrs.  Snyder's  motion 
for  separate  trial,  dated  April  12,  1927  (fols. 
151-156). 
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8.  District    Attorney's    Opening   address    (fols. 
3352-3380). 

9.  Defendant  Snyder's  alleged  oral  confession. 

10.  Defendant    Snyder's   alleged   written   confes- 
sion (Peo.  Ex.  3,  fols.  3997-4029). 

11.  Defendant     Gray's    alleged    oral    confession 
(fols.  3972-3979). 

12.  Defendant  Gray's  alleged  written  confession 
(fols.  4284-4325). 

13.  Motions  by  Snyder's  counsel  at  end  of  Peo- 
ple's case  (fols.  5032-5048). 

14.  Motions  by  Gray's  counsel  at  end  of  People's 
case  (fols.  5048-5065). 

15.  Opening  of  defense  by  Snyder's  counsel  (fols. 
5075-5105). 

16.  Opening  of  defense  by  Gray's  counsel   (fols. 
5166-5176). 

17.  People  rest  (fol.  7794). 

18.  Both  defendants  rest  (fol.  7797). 

19.  Motions  to  dismiss  at  end  of  whole  case,  by 
defendant  Snyder  (fols.  7809-7812). 

20.  Summation   by    Gray's   counsel    (fols.    7814- 
7903). 

21.  Summation  by  Snyder's  counsel    (fols.  7904- 
8073). 

22.  Summation  by  District  Attorney  (fols.  8075- 
8129). 

23.  Court's  charge  (fols.  8130-         ). 

24.  Requests  to   charge,   by   counsel   for   Snyder 
(fols.  8240-8281). 

25.  One  request  by  counsel  for  Gray  (fol.  8241). 
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Appellant's  Plea. 

From  the  gloomy  recesses  of  the  House  of  Death, 
comes  now  this  defendant  Ruth  Snyder  hefore  this 
honorable  tribunal  of  last  resort  and,  in  favorem 
ritae,  humbly  seeks  for  justice.*  Dum  spiro, 
spero!     Deo  adjuvante  non  timendum! 

This  Snyder's  appeal  involves  purely  questions 
of  law.  We  shall  not  attempt  to  (a)  discuss  ap- 
pellant's guilt  or  innocence  (though  we  believe  her 
innocent),  nor  criticize  the  judgment  upon  any 
question  relating  to  the  weight  of  evidence,  or  re- 
lating to  the  selection  of  a  jury.  We  shall  confine 
ourselves  to  the  crucial  question  involved  here: 
Whether  this  defendant  Snyder  has,  by  reason  of 
the  joint  trial,  received  the  fair  trial  guaranteed 
her  by  our  basic  laws.  That  is  a  question  of  law 
for  this  court. 

"The  fundamental  definition  of  trials  by 
jury,  depends  on  the  universal  maxim,  with- 
out an  exception,  ad  quest ionem  facti  re- 
spondent juratores,  ad  questionem  juris 
respondent  judices."  {Harlan,  J.,  in  Sparf 
v.  U.  8.,  156  U.  S.  51,  82.) 

•Justice  is  the  constant  and  perpetual  wish  to 
render  every  one  his  due. 


*  "Justitia  est  constans  et  perpetua  voluntas  jus  suum 
cuique  tribuendi."  (Institutes  of  Justinian,  Liber  Primus — 
De  Justitia  et  jure.) 
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THE  TRIAL. 

Was  this  a  fair  trial  according*  to 
ancient  and  modern  standards  of 
j  urisprudence  ? 

A  true  description  of  the  setting  and  "atmos- 
phere" throughout  this  trial. 

Microphones — Amplifiers, 
Telegraph  apparatus, 

Croivds  in  aisles  of  courtroom  and  everywhere, 
Press  committee  issuing  passes  for  seats, 
Unruly  spectators — laughing,  hissing,  etc.,  etc. 
— Is  this  Justice? 

We  wish  to  say  here  that  the  learned  trial  judge 
endeavored  to  be  fair  in  conducting  the  trial,  once 
that  he  ordered  it  to  proceed  jointly.  His  rulings 
on  the  admission  of  evidence  and  other  matters 
during  the  course  of  the  trial,  are  not  made  the 
subject  of  criticism  here  except  insofar  as  such 
rulings  affected  the  rights  of  the  defendant  Ruth 
Snyder  in  the  admission  of  incompetent  evidence 
against  her,  particularly  the  alleged  confessions  of 
the  co-defendant  Gray. 

But,  having  ordered  a  joint  trial,  we  submit 
(contrary  to  the  ancient  and  modern  course  of  the 
law  in  such  cases)  the  Trial  Court  had  no  alterna- 
tive but  to  permit  the  introduction  of  incom- 
petent, damaging  and  prejudicial  statements  of  the 
co-defendant  Gray.  His  many  instructions  to  the 
jury  throughout  the  trial,  immediately  preceding 
or  following  such  admissions  of  evidence,  that  the 
statements  of  each  defendant  were  binding  only  on 
the  one  making  them,  and  that  the  jury  should  so 
consider  them,  is  only  a  legal  fiction,  because,  the 
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prejudice  which  was  thereby  engendered  could 
never  be  eradicated  from  the  minds  of  the  jury; 
and  perforce  must  have  resulted  in  an  unfair  con- 
sideration of  the  evidence  against  this  appellant. 

Many  incidents  during  this  trial,  noted  in  the 
record,  permit  us  to  present  an  actual  word  pic- 
ture as  nearly  as  possible,  of  conditions  obtaining 
in  and  about  the  court-room. 

The  great  public  excitement  and  prejudice,  its 
demonstrations  of  active  and  militant  antagonism 
against  this  defendant  Snyder,  stimulated  and 
sustained  by  newspaper  publications  and  com- 
ments, and  various  activities  calculated  to  reach 
the  attention  of  the  people,  found  ready,  emphatic 
expressions  in  many  forms. 

Tremendous  crowds  swarmed  in  and  about  the 
courthouse,  eager  for  the  latest  news  in  a  scandal- 
ous drama  being  enacted  from  the  witness  stand. 
They  invaded  every  available  spot,  stormed  into 
the  courtroom,  were  charged  by  the  police,  re- 
ceded and  then  surged  forward  again.  Pande- 
monium was  evident  all  about  during  most  of  the 
trial.  Especially  when  the  principal  actors  were 
upon  the  stand,  testifying. 

Would  it  that  we  could  from  our  own  mind  not 
so  trained,  paint  a  word-picture  that,  from  this 
cold  and  expressionless  record  might  enable  the 
members  of  this  Court,  sitting  in  final  judgment, 
to  visualize  the  courtroom,  the  defendants,  the 
jury,  the  judge  and  the  spectators — yes,  the  public, 
■ — the  crushing  mass  of  humanity,  milling  about 
every  nook  and  corner  of  the  spacious  court-room, 
hilarious,  laughing,  pounding,  jumping  and  bob- 
bing up  and  down,  hissing  or  breaking  in  spon- 
taneous outbursts  (especially  when  defendant 
Snyder  was  on  the  witness  stand  testifying  in  this 
her  only  chance  to  fight  for  her  life),  in  answer 
to  the  surging  of  their  emotions  and  passions,  as 
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some  bit  of  salacious  testimony  came  across  the 
room,  through  the  radio  amplifiers  installed  in  the 
court-room.*  And,  as  this  would  happen  inside,  the 
scores  of  telegraph  instruments  installed  just  out- 
side the  court-room  would  carry  the  tidings  to  an 
anxious  world! 

We  point  specifically  to  facts  and  instances  ob- 
taining in  and  about  the  court-room.  We  do  not 
exaggerate  nor  elaborate.  If  the  newspapers  ever 
reported  facts  truthfully,  this  is  one  time  they  did 
so  without  stint  and  without  purpose  other  than 
is  common  to  enlightened  journalism.  A  collec- 
tion of  the  material  excerpts  has  been  kept  on  file 
by  counsel  and  is  here  reproduced.  This  Court  in 
a  case  such  as  this,  arousing  abnormal  public  in- 
terest and  excitement  will  judicially  notice  the 
general  situation  as  announced  and  reflected  in 
the  public  press. 

(Pco.  v.  Becker,  210  N.  Y.  274,  280.) 

Candor,  a  deeply  felt  sense  of  duty  to  appellant 
Jind  the  interests  of  justice  have  prompted  us  to 
fully  advise  this  Court  upon  this  branch  of  the 
case,  for  there  can  be  no  question  that  the  inde- 
corous scenes  presently  stated,  did  not  have  a  pre- 
judicial effect  upon  the  jury.  Imagine! — a  duly 
constituted  jury  hearing  a  capital  case,  sitting  in 
an  amphitheatre  which  has  become  the  mecca  for 


*  We  are  confident  that  the  prosecutor  will  not  deny 
the  truth  of  these  statements.  In  fact,  he  may  be  inclined 
to  amplify  them  from  his  own  observations  and  experience 
during:  the  trial,  the  most  sensational  his  county  has  ever 
had.  Yes — in  which  he  may  point  out  to  his  constituents  a 
verdict  quickly  reached,  one  that  may  be  popular  and  satisfy 
him  and  them — maybe — but  a  verdict,  nevertheless,  that  fails 
to  conform  to  the  recognized  standards  of  the  administration 
of  our  law,  is  tainted  with  injustice  and  will  not  stand  when 
tested  by  the  supreme  rules  of  law  to  be  applied  by  this 
Court;  because  it  cannot  rise  to  the  dignity  of  a  lawful 
finding! 
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all  sorts  and  combinations  of  men  and  women 
craving  for  sordid  details  and  in  their  quest,  ex- 
hibiting no  more  ordinary  decency  than,  we  hear, 
is  shown  by  hoarded  masses  at  spectacular  affairs 
such  as  a  prize-fight  or  a  circus.  American  juris- 
prudence never  before  descended  to  such  levels 
as  in  this  Snyder-Gray  trial. 

May  it  please  your  Honors,  we  intend  to  be  very 
careful  before  introducing  the  newspaper  excerpts 
that  are  to  follow.  Therefore,  may  we  not  point 
to  the  record  to  ascertain  irrefutable  proof  that 
what  is  said  about  the  staging  and  circumstances 
of  this  ultra-modern  court-room  is  true?  We  find 
nothing  less  than  judicial  temper,  usually  calm 
and  collected,  aroused  several  times  on  different 
days  by  what  the  Court  saw  and  heard  (and  it 
must  have  been  trying  upon  the  equipose  we  all 
admired),  so  as  to  call  forth  the  following  re- 
peated admonitions,  without  taking  affirmative 
action:  (Even  when  counsel  moved  that  the  jury 
be  sent  out  because  the  crowd  was  laughing  or 
"twittering''  at  this  defendant  Snyder  while  she 
was  testifying,  the  Court  frantically,  it  would 
seem,  tried  to  stop  counsel  from  stating  the 
grounds  of  his  objection  and  motion.  The  Court 
warned  the  spectators  and  stopped  there.  See  be- 
low, Court's  Warning  No.  3.) 

Court's  Warning's  to  Public. 

April  29,  1927. 

1. 
(Mrs.  Snyder  about   to  go  on  stand.) 

(fol.  5307)  :  "The  Court:  There  must  be  silence 
in  the  courtroom.  If  silence  be  not  main- 
tained the  Court  will  be  compelled  to  have 
the  courtroom  cleared.  You  may  proceed, 
Judge  Hazelton." 
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May  2,  1927. 

2. 

(Airs.   Snyder  is  about   to  resume  stand.) 

(fol.  5490)  :  "The  Court:  It  seems  to  the  Court 
necessary,  and  the  Court  regards  that  it  is 
necessary,  to  warn  the  spectators  that  this 
is  a  court  of  justice  and  is  not  a  place  for 
people  to  give  expression  to  their  emotions 
and  their  feelings.  Any  comment,  any  ex- 
pression of  feeling  during  the  procedure  are 
forbidden  by  the  Court,  and  if  they  are  in- 
dulged in  the  dignity  of  the  Court  will  be 
maintained.  If  it  is  necessary  to  clear  the 
courtroom  because  those  here  are  unable  to 
control  themselves,  the  courtroom  will  be 
cleared;  and  the  Court  hopes,  the  Court  is 
quite  confident,  it  will  entirely  unneces- 
sary to  say  anything  more.  You  may  pro- 
ceed Mr.  Hazelton." 

May  2,  1927. 

3. 

(Mrs.  Snyder  is  being  cross-examined.) 

(fol.  5582)  :  "The  Court:  The  people  will  retain 
their  seats.  There  is  to  be  no  bobbing  up 
in  the  courtroom." 

May  2,  1927. 


Groivd  laughs  at  defendant. 
Counsel  moves  for  action. 

(Mrs.  Snyder  is  being  cross-examined.) 

At  folio  5039,  the  following  occurred. 

"Q.  Madam,  your  answer  is  that  you  did 
nothing  whatever  to  make  you  husband  un- 
happy?   A.  Not  that  he  knew  about. 
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"Q.  Oh;    you    knew   that    lit    didn't    know 
about  the  life  you  were  leading? 

"Mr.  Hazelton  :  If  the  Court  please, 
the  court-room  is  twittering* 
again;  and  that  has  the  effect — 

"The  Court :    Please,  please,  no  comment. 

"Mr.  Hazelton:  — upon  the  Jury. 

"The  Court:   Please. 

"Mr.  Hazelton :  I  am  g*oing  to 
move  that  they  be  sent  out.  Ab- 
solutely— no  jury — 

"The  Court :   Please,  please,  no  comment. 

"Mr.  Hazelton :  I  beg  your  Honor's  par- 
don. 

"The  Court:  The  Court  hopes  it  will  not 
be  necessary  for  the  Court  to  exercise  the 
authority  which  is  vested!  in  the  Court.  The 
Court's  responsibility  is  very  great*  The 
Court  hopes  those  who  are  attending  the 
trial  will  assist  the  Court  in  bearing  that 
responsibility." 

May  2,  1927.    Afternoon  Session. 

5. 

(Mrs.  Snyder  about  to  resume  stand.) 

(fol.  5709):  "The  Court:  For  the  benefit  of 
those  members  of  the  public  who  were  not 
there  this  morning,  the  Court  repeats  the 
admonition  made  this  morning.  This  is 
a  court  of  justice,  and  its  decorum  must  be 
maintained.  There  is  to  be  no  whispering 
or  commenting  or  the  giving  of  expression 
to  sounds  or  murmurs  at  any  time.  iNo 
bobbing  up  and  down  in  the  seats.    Nothing 


*Note:  Indeed  it  is,  and  the  Court  exercising  judicial 
discretion  in  a  capital  case,  should  have  declared  a  mistrial 
right  there! 
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which  will  disturb  the  decorum  of  the  room. 
We  are  engaged  in  a  solemn  function,  the 
most  solemn  within  the  province  of  govern- 
ment. The  Court  is  convinced  that  we  all 
realize  that  fact,  and  make  our  contribution 
towards  the  orderliness  of  our  proceedings. 
You  may  proceed,  Mr.  Froessel." 

May  3,  1927. 
6. 

(Mrs.  Snyder  about  to  resume  stand.) 

(fol.  0002)  :  "The  Court:  The  Court  relies  upon 
the  cooperation  of  the  public  in  maintaining 
due  decorum  in  the  courtroom.  There  must 
be  no  moving  about,  no  bobbing  up  in  seats, 
no  comments,  no  giving  way  to  expressions 
of  sentiment  or  feeling,  and  above  all  no 
levity.  The  Court  is  required  to  maintain 
order,  and  the  Court  wants  the  assistance 
of  the  public.  The  Court  is  quite  confident 
that  it  will  not  be  necessary  to  have  to  re- 
course to  any  extreme  measures.    Proceed. ,T 

May  4,  1927. 
(Gray  about  to  go  on  stand.) 

7. 

(fol.  0571):  "The  Court:  The  Court  again  re- 
minds the  public  that  we  are  in  a  court  of 
justice,  and  that  decorum  must  be  main- 
tained. There  will  be  no  bobbing  up  or 
moving  about  and  no  yielding  to  the  temp- 
tation to  give  expression  to  one's  senti- 
ments. The  public  will  cooperate  with  the 
Court.  I  am  quite  sure  that  the  traditions 
of  the  Court  will  be  maintained,  and  the 
Court  will  not  find  it  necessary  to  have  re- 
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course  to  the  exercise  of  the  authority 
which  is  vested  in  the  Court.  The  Court 
is  mindful  and  appreciative  of  the  courtesy 
which  the  public  has  shown  in  the  coopera- 
tion the  public  has  given  in  the  Court's 
efforts  to  maintain  the  dignity  of  the  Court. 
You  may  proceed." 

May  4th — after  recess. 

8. 

(Gray  resumes  stand.) 

(fol.  7158)  :  "The  Court:  There  must  be  absolute 
silence  in  the  courtroom.  Decorum  must 
be  maintained." 

May  6th. 

(Gray  resumes  stand.) 

(fol.  7464):  "The  Court:  The  decorum  of  the 
courtroom  must  be  maintained,  there  must 
be  no  moving  about,  no  comments,  no  giv- 
ing away  to  expressions  of  feeling.  The 
Court  relies  upon  the  public  to  assist  the 
Court  in  maintaining  the  decorum  of  the 
courtroom.  Mr.  Wallace,  you  may  pro- 
ceed."* 

Finding  support  in  the  above  trial  judge's  re- 
marks, happily  preserved  for  this  Court,  we  now 
introduce  what  some  of  the  most  reputable  news- 
papers had  to  say:  ** 


*  Note:  Please  compare  with  newspaper  accounts  printed 
below.     They  will  be  found  to  tally. 


**Note:  (Date  of  the  trial:  April  18— May  9.— Mrs.  Sny- 
der went  upon  the  witness  stand  Friday,  April  29th,  fols. 
5073,  5308;  Court  was  then  adjourned  to  Monday,  May  2nd, 
when    Snyder  resumed   stand,   fol.    5492.) 
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[At  tliis  point,  we  are  not  sure  of  the  rule  re- 
garding the  quoting  of  matter  dehors  the  record, 
in  the  brief,  though,  inserting  the  newspaper  ac- 
counts seems  to  be  justifiable  on  the  theory  of 
aiding  the  Court  in  taking  judicial  notice  of  the 
general  public  situation  concerning  the  trial.  But, 
we  deem  it  advisable  not  to  print  them  here.  We 
will  have  a  separate  pamphlet  prepared  of  them, 
and  will  ask  the  Court's  permission  to  submit 
them  upon  the  argument.] 


THE  INDICTMENT    (fol.  10). 

charges    the    commission    of    the    crime    by    both 
defendants  directly  as  principals  as  follows : 

"That  on  March  20th,  1927,  aiding,  assist 
ing,  etc.,  each  other,  with  malice  afore- 
thought and  with  a  deliberate  and  pre- 
meditated design  to  effect  the  death  of  Al- 
bert Snyder  (Schneider)  feloniously  did 
make  an  assault  by  *  *  *  striking  him  with 
a  metal  sash  weight  *  *  *  and  by  admini- 
stering to  him  a  quantity  of  chloroform 
*  *  *  and  by  *  *  *  twisting  tightly  about 
the  throat  *  *  *  a  certain  wire  *  *  *  there- 
by inflicting  mortal  wounds  in  the  head, 
neck  and  body  *  *  *  and  choking  and 
strangling,  from  which  wounds,  etc.,  he  died 
on  said  day  *  *  *." 


Motions  for  Separate  Trial  Made  by 
This  Defendant,  Ruth  Snyder. 

First:  Upon  the  arraignment,  March  24,  1927, 
each  defendant,  by  separate  counsel,  moved  for  a 
separate   trial,   but    Callaghan,   J.,   who  took  the 
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several  pleas   of  not   guilty,   said  that  it  was   a 
matter  for  the  Trial  Court.    The  record  shows : 

(Before  Justice  Callaghan)  : 

"Mr.  Hazelton :  At  this  time,  for  the  pur- 
pose of  the  record,  may  I  state  that  al- 
though at  this  time,  clue  to  the  recent 
amendments,  it  rests  with  the  discretion  of 
the  Court  on  application  of  the  District  At- 
torney to  try  them  jointly,  that  was  not  the 
intention  of  the  amendment;  and  the  inter- 
ests in  this  case  are  not  joint.  They  are 
separate  and  oliMvnct — 

The  Court :  That  is  a  matter  with  which 
I  am  not  concerned  at  all. 

Mr.  Hazelton:  And,  therefore,  I,  on  be- 
half of  the  defendant  Snyder,  request  and 
demand  a  separate  trial. 

The  Court:  I  have  nothing  to  do  with 
that  at  all. 

Mr.  Hallinan :  We  make  the  same  request, 
of  course,  for  Gray,  for  the  purpose  of — 

The  Court :  I  have  nothing  to  do  with  it. 
You  may  move  before  the  trial  judge.  I 
don't  know  whether  I  will  sit  in  it  or  not." 

Second:  On  April  11th,  1927,  the  tentative 
date  set  for  the  trial  by  Judge  Callaghan,  by  af- 
fidavit and  notice  of  motion,  counsel  for  this  de- 
fendant Snyder,  again  moved  for  a  separate  trial, 
this  time  before  Justice  Scudder,  who  later  pre- 
sided at  the  trial.  The  affidavit  of  Dana  Wallace, 
one  of  Snyder's  attorneys,  follows : 


Affidavit  by  Snyder's  Attorney. 

(fols.  119-125)  :  Dana  Wallace,  being  duly 
sworn,  deposes  and  says,  that  he  is  one  of  the 
attorneys  for  the  defendant,  Ruth  Snyder,  in 
the  above  entitled  action. 
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That  it  is  absolutely  necessary,  for  the  protec- 
tion of  all  of  defendant's  rights  to  which  she  is 
entitled,  that  her  case  be  tried  separately  and 
apart  from  the  co-defendant,  Henry  Judd  Gray. 

From  such  information  as  deponent  has  been 
able  to  ascertain,  the  defendant,  Ruth  Snyder, 
had  nothing  whatsorer  to  do  with  the  crime,  a>nd 
that  the  evidence  adduced  in  her  behalf  is  in 
direct  contradiction  of  that  which,  upon  informa- 
tion and  belief,  is  to  be  offered  in  behalf  of  the 
defendant,  Gray.  That  the  examination  of  all  the 
witnesses,  if  a  joint  trial  be  directed,  will  become 
very  complicated ,  and  in  deponent's  belief,  would 
hazard  the  rights  of  the  defendant,  Snyder,  and 
an  atmosphere  would  be  created  which  might  tend 
to  prejudice  the  minds  of  the  jury,  and  prevent 
the  defendant,  Snyder,  from  having  that  fair  trial 
to  which  she  is  justly  entitled. 

That  deponent  comes  to  this  conclusion  because 
of  the  statements  made  by  the  District  Attorney 
and  the  Police  publicly,  as  to  what  the  defendant, 
Gray,  has  said  with  regard  to  his  connection  with 
the  crime.  That  these  public  statements  purport 
to  show  that  the  defendant,  Gray,  lays  the  entire 
motive  for  the  crime  to  influence  which  the  de- 
fendant, Snyder,  Iwd  over  him,  and  attempts  to 
show  that  she  was  the  master  mind  not  only  in  the 
planning,  but  in  the  accomplishment  of  the  alleged 
crime. 

That  deponent  is  of  the  belief  that  public  in- 
terest would  best  be  served  by  separate  trials,  and 
that  they  could  be  had  with  greater  expedition 
than  if  they  were  tried  jointly,  because  of  the  com- 
plication which  any  one  can  see  would  ensue. 

That  deponent  believes  that  the  defendant, 
Snyder,  having  been  indicted  for  so  serious  a 
crime,  should  not  have  her  rights  violated  because 


of  any  attempt  to  prevent  her  from  obtaining  a 
separate  trial,  which,  until  a  very  recent  date, 
Avould  have  been  her  right  as  a  matter  of  law. 

Deponent  further  believes  that  because  of  the 
contradictory  evidence  which  will  undoubtedly 
be  adduced,  where  separate  trials  are  had,  in  the 
minds  of  counsel,  the  selection  of  a  jury  would  be 
very  difficult,  and  would  not  bring  about  an  ex- 
pedition of  the  trial,  but  would  rather  lengthen 
the  same. 

Deponent  further  contends  that  should  a  sepa- 
rate trial  in  this  action  be  denied  the  defendant, 
Ruth  Snyder,  she  would  be  deprived  of  her  con- 
stitutional right  of  trial  by  jury.  If  the  jurymen 
were  to  be  selected,  satisfactory  to  the  defendant, 
Snyder,  and  her  Counsel,  and  to  the  District  At- 
torney, these  same  jurymen  could  be  challenged 
by  the  Counsel  for  the  defendant,  Henry  Judd 
Gray,  to  the  end  that  time  and  time  again,  the 
defendant,  Snyder,  might  be  deprived  of  her  right 
of  trial  by  men  who  the  said  defendant  might  feel, 
from  their  answers  to  questions,  as  being  fair- 
minded  men,  and  who  would  be  guided  by  the  facts 
and  applying  the  law  as  interpretated  by  the 
Court,  justly  decide  her  cause. 

That  no  previous  application  has  been  made  for 
the  relief  herein  sought. 


*•&* 


DANA    WALLACE. 
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Argument  Upon  Motion  for  Separate 
Trial  Made  by  Defendant  Snyder. 

The  motion  Avas  heard  in  open  court  on  April 
11,  1927,  seven  days  before  the  beginning  of  the 
trial,  which  Judge  Scudder  on  April  11th,  fixed 
for  April  18,  1927    (fol.  192). 

Both  defendants  were  then  present  in  court. 
Ruth  Snyder  was  represented  by  Mr.  Wallace  who 
argued  the  motion  on  her  behalf.  Mr.  Miller  (one 
of  his  present  attorneys  )  appeared  for  Gray.  The 
District  Attorney,  Mr.  Newcombe,  personally  ap- 
peared for  the  People. 

Mr.  Wallace,  on  behalf  of  Mrs.  Snyder,  submit- 
ted: 

(fol.  172)  :  ""Now  we  come  to  this  situa- 
tion here,  that  from  all  the  evidence  at  our 
command  and  from  all  that  we  can  gain  by 
investigation,  flic  defenses  of  these  defend- 
ants are  contradictory.  They  cannot  be 
otherwise.  We  glean  that  from  newspaper 
reports ;  statements  from  the  District  At- 
torney's office;  statements  attributed  to 
have  been  made  and  quoted  by  the  defend- 
ant ;  statements  made  by  defendant's  coun- 
sel ;  and,  if  they  can  be  relied  upon,  there 
is  no  way  that  these  defenses  van  be  other- 
wise than  contradictory. 

After  very  careful  perusal  of  all  that  has 
been  before  me  and  before  my  associate, 
Judge  Hazelton,  I  am  of  the  conclusion 
that  a  great  and  irreparable  injury  would 
be  done  the  defendant  Ruth  Snyder  were 
she  denied  this  right  of  separate  trial.  *  *  * 
1  have  never  seen  in  my  life,  after  my  twen- 
ty years  experience,  so  much  misinformation 
regarding  the  defendants  as  has  been  given 
out  in  this  case  to  inflame  any  juryman's 
mind  for  a  while." 

(Upon  request  by  the  Court,  Mr.  Wallace 
conceded  that  the  matter  was  within  the 
Court's  discretion,  fol.  17G.) 
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The  District  Attorney  for  the  People  and  Mr. 
Miller  for  Gray,  both  opposed  the  motion.  The 
former  advanced  his  grounds  of  objection  thus: 

(fol.  180)  :  "  *  *  *  and  I  submit  that  on 
the  question  of  economy  to  the  State,  or 
convenience  to  the  State,  it  will  be  far  bet- 
ter served  by  a  joint  trial  than  to  have 
separate  trials ;  and  I  submit  to  your  Honor 
that  it  would  result  in  a  great  miscarriage 
of  justice  if  these  two  defendants  were  per- 
mitted separate  trials;  and  I  submit,  sir, 
that  the  motion  should  be  denied." 

Mr.  Miller,  objecting  on  behalf  of  Gray,  to  a 
severance,  and  insisting  on  a  joint  trial,  said : 

(fol.  190)  :  "The  allegations  as  to  the 
crime  are  joint.  The  defendants'  acts  are 
so  interwoven,  so  interlaced  and  so  inter- 
locked that  a  separate  trial  in  this  case 
would  be  a  grave  miscarriage  of  justice 
so  far  as  the  defendant  Gray  is  concerned." 

For  the  convenience  of  the  court  we  here  repro- 
duce the  argument  as  appearing  in  the  record  so 
that  it  may  readily  appear  that  the  Trial  Court 
was  fully  advised  of  the  antagonistic  character  of 
the  two  defenses,  and  the  Court  could  have  re- 
quired the  District  Attorney  to  furnish  to  it  all 
necessary  information  upon  the  subject : 

'April  11th,  1927. 

(fol.  168)  :  -Before  Mr.  Justice  Scudder. 

"Defendants  present   before  this  Court." 

(fols.  119-120):  "Mr.  Wallace:  If  your 
Honor  please,  I  understand  the  motions  are 
called  as  against  the  defendant  Snyder  and 
the  defendant  Gray.    I  want  to  know  wheth- 
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er  this  motion  is  being  called  as  against 
Ruth  Snyder  and  Henry  Judd  Gray,  or  is 
it  merely  the  motion  that  I  have  made  for 
a  separate  trial  on  behalf  of  Mrs.  Ruth  Sny- 
der.    I  do  not  appear  for  the  co-defendant. 

The  Court:  I  understand  that  this  is 
your  motion,  Judge  Wallace,  only.  It  was 
an  error,  evidently,  on  the  part  of  the  Cal- 
endar Clerk. 

Mr.  Miller:  At  this  time  I  want  to  ap- 
prise the  Court  that  inasmuch  as  the  in- 
dictment is  joint,  I  think  the  defendant 
Gray  ought  to  have  been  served  with  a  copy 
of  the  papers  upon  this  application,  because 
the  defendant  Gray  has  a  very  vital  inter- 
est in  this  motion. 

Mr.  Wallace:  We  have  been  unable  to 
find  out  who  was  the  attorney  for  the  other 
defendant.  They  have  changed  from  day  to 
day,  and  they  filed  no  notice  of  appearance 
upon  me:  and  if  they  had,  they  would  have 
been  served  with  a  copy  of  the  motion. 

Mr.  Miller:  If  your  Honor  pleases,  I 
have  filed  a  notice  of  appearance  in  this 
case,  and,  at  least,  I  ought  to  have  received 
a  copy  of  these  papers. 

Mr.  Wallace:  It  is  not  my  duty,  sir,  to 
look  up  the  attorneys  of  record. 

The  Court:  You  may  be  heard  now  if 
you  wish  to  be  heard. 

Mr.  Wallace:  I  make  a  formal  objection 
now,  on  the  part  of  this  defendant  Snyder, 
to  any  argument  on  the  part  of  any  counsel 
representing  Gray,  upon  thu  papers  now 
before  the  Court. 

The  Court:    You  may  proceed. 

Mr.  Wallace:  If  your  Honor  pleases,  on 
July  1st,  I  believe,  of  last  year,  a  statute 
went  into  effect,  where  it  became  necessary 
to  make  a  motion  of  this  kind  for  that 
which  heretofore  the  defendant  had  for  all 
time  as  a  matter  of  right,  That  to  to  be 
tried  separately  in  any  case,  or  in  any 
telonv. 
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Now  we  come  to  this  situation  hero,  that 
from  all  the  evidence  at  our  command  and 
from  all  that  we  can  gain  by  investigation, 
the  defenses  of  these  defendants  are  contra- 
dictory. They  cannot  be  otherwise.  We 
glean  that  from  newspaper  reports;  state- 
ments from  the  District  Attorney's  office; 
statements  attributed  to  have  been  made 
and  quoted  by  the  defendant;  statement 
made  by  defendant's  counsel;  and,  if  they 
can  be  relied  upon,  there  is  no  way  that 
these  defenses  can  be  otherwise  than  con- 
tradictory* 

After  very  careful  perusal  of  all  that  has 
been  before  me  and  before  my  associate, 
Judge  Hazelton,  I  am  of  the  conclusion 
that  a  great  and  irreparable  injury  would 
be  done  the  defendant  Ruth  Snyder  were 
she  denied  this  right  of  separate  trial. 
Hither  and  yon  in  a  campaign  that  I  do  not 
know  who  it  is  attributed  to,  I  have  never 
seen  in  my  life,  my  twenty  years  experience, 
so  much  misinformation  regarding  the  de- 
fendants as  has  been  given  out  in  this  case 
to  inflame  any  juryman's  mind  for  a  while. 

I  do  not  say  that  the  careful  juryman 
might  not  remove  it  forever  from  his  mind, 
but  there  is  grave  danger  that  that  might 
not  be  so. 

I  have  nothing  further  to  say,  because 
that  is  perhaps  not  proper  for  this  motion, 
but  I  do  say,  your  Honor,  that  all  these 
things,  taken  into  consideration,  that  cer- 
tainly we  should  not  deprive  her  of  this 
right,  of  a  separate  trial,  for  the  reasons  I 
have  stated. 

Your  Honor  for  many  years  has  wit- 
nessed these  cases,  both  as  a  member  of  the 
Bar  and  as  a  member  of  the  Bench;  and  I 
want  you  to  picture  this  scene,  if  you  can, 
and  try  to  recall  just  what  a  chaotic  state 
would  take  place  in  this  courtroom  if  these 


♦Note:   In  the  nature  of  things,  counsel  could  have  no 
better  information.     Yet,  the  trial  proved  it  to  be  correct. 
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defendants  were  tried  jointly;  and  remem- 
ber, when  our  Legislative  body  passed  this 
statute,  if  they  had  believed  it  was  the  right 
that  they  should  be  tried  jointly  and  some 
unfairness  would  not  result,  they  would  re- 
verse that  position  and  have  said  'They 
must  be  tried  jointly;'  but  they  leave  it  up 
or  pass  the  buck,  to  use  the  vernacular,  to 
the  Court  and  say  that  the  Court  must  now 
bear  that  burden;  and  that  is  all  that  the 
lawmakers  have  heretofore  said,  that  it  was 
a  defendant's  inalienable  right  to  be  tried 
separately.  That  question  has  never  con- 
stitutionally been  tried  out. 

The  Court :  Do  you  concede  that  the  mat- 
ter is  within  the  discretion  of  the  Court? 

Mr.  Wallace:  Yes,  sir,  that  is,  as  the  sta- 
tute is  now;  but,  as  I  say,  that  has  so  far 
not  been,  constitutionally  attacked,  as  I  un- 
derstand it.  Certain  portions  of  the  law 
have  been  passed  upon  by  the  Court  of  Ap- 
peals, but  this  particular  and  drastic  mat- 
ter— you  see  that  they  moved  slowly  when 
they  left  it  to  the  discretion  of  the  Court. 

Here  is  a  situation  where  I  maintain  the 
right  of  a  trial  by  a  jury  of  her  peers  is  de- 
nied her. 

Assume  this  situation :  A  jury  is  drawn, 
and  the  District  Attorney  examines  his 
jurymen ;  I  do  the  same,  or  Judge  Hazleton, 
or  whoever  may  be  drawing  these  men  for 
the  defendant  Snyder,  and  when  the  Dis- 
trict Attorney  is  through  he  is  satisfied  with 
the  intelligence  of  that  juror,  even  though 
the  juror  did  not  come  from  a  so-called  blue 
ribbon  panel  and  was  just  the  average  jury- 
man; he  is  satisfied  with  him,  and  we  are 
satisfied  with  him,  because  we,  in  hearing 
his  answers  to  questions,  decide  that  there 
is  a  business  man  of  fair  intelligence,  a  man 
in  whom  we  are  willing  to  trust  our  cause, 
and  we  are  glad  to  get  such  a  juryman; 
and  so  is  the  District  Attorney ;  but  the  de- 
fendant Gray's  lawyer  may  step   right  up 
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and  say,  'Peremptorily  challenged.'  In  that 
way  hasn't  she  been  deprived  of  a  trial  by 
a  jury  of  her  peers?  She  has  not  her  right 
of  selection  of  jurymen. 

The  Court :  Hasn't  that  condition  per- 
tained in  civil  cases  from  time  immemorial, 
where  two  defendants  appear  by  separate 
counsel. 

Mr.  Wallace :  Yes,  sir.  I  am  referring  en- 
tirely to  this  criminal  case,  where  people 
are  charged  with  murder,  where,  as  I  under- 
stand it,  statutes  are  perhaps  more  strictly 
construed. 

We  go  further  into  this  situation;  there 
is  no  doubt  that  there  exists  two  con- 
fessions, one  by  the  defendant  Ruth  Snyder, 
and  one  by  the  defendant  Gray. 

Here  is  a  situation  that  prevails,  and  you 
en n not  get  away  from  it.  Just  as  soon  as 
that  conspiracy  is  accomplished — just  as 
soon  as  that  happens — the  confession  of  one 
is  not  binding  upon  the  other  after  the  ob- 
ject of  the  conspiracy  is  achieved;  yet,  in 
trying  there  two  defendants  together,  that 
■which  would  be  absolutely  inadmissible  as 
against  her  is  read  in  the  trial  of  Gray  be- 
fore this  jury,  and  an  atmosphere  is  created 
which  can  only  be  saved  by  the  Court  say- 
ing 'You  must  disregard  this  confession  as 
to  her/  if  the  conspiracy  lias  been  achieved. 

Does  your  Honor  believe,  in  a  case  of  this 
kind,  we  would  ever  be  sure  that  the  jury 
took  into  consideration  what  the  Court  said, 
or  in  the  average  mind  of  men  wouldn't  he 
be  continually  involving  in  his  mind  what 
was  said  in  the  Gray  confession,  ivhich  as  a 
matter  of  fact  he  should  obliterate  from  his 
mind?    But  could  he  do  it? 

On  the  question  of  time  and  public  inter- 
est, your  Honor,  with  two  defendants  un- 
doubtedly clashing  on  contrary  evidence 
and  the  District  Attorney  opposed  to  both, 
do  you  believe  that  there  could  exist  any- 
thing but  a   long  drawn-out  proceeding  in 
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the  examination  of  each  and  every  witness, 
because  that  which  would  be  objected  to  by 
one  might  not  be  objected  to  by  the  other, 
and  what  may  be  satisfactory  to  the  one 
may  not  be  satisfactory  to  the  other;  and 
the  Court  would  be  continuously  ruling 
that  'You  can  charge  that  only  against 
Gray,'  or  'Charge  it  only  against  her' ;  and 
I  cannot  see  where  any  great  wrong  could 
be  done,  or  any  great  prejudice  could  result 
if  she  should  get  this  trial  by  a  jury  which 
she  asks,  and  separately. 

I  cannot  see  where  there  is  any  great  ob- 
jection to  it,  where,  as  brfore,  she  had  a 
right  to  come  in  and  demand  a  separate 
trial;  and  she  wants  it  now;  and  she  is 
satisfied  to  go  separately  before  that  jury 
and  plead  her  cause. 

It  thus  seems  to  me,  taking  those  facts 
into  consideration,  that  no  great  harm  or 
prejudice  could  result  to  the  State,  while 
on  the  oilier  hand  there  is  grave  question  in 
my  mind  whether  serious  damage  might  not 
be  done  to  her  and  her  rights,  and  her  lib- 
erty or  life  very  much  influenced  in  a  joint 
trial,  facts  against  her. 

Mr.  Newcombe:  If  your  Honor  please,  as 
to  the  constitutional  rights  that  Mr.  Wal- 
lace has  stressed,  I  want  to  en  11  your  Hon- 
or's attention  to  the  fact  that  under  the 
common  law  rule  we  had  exactly  the  situ- 
ation that  confronts  your  Honor  today.  It 
was  then,  as  it  is  now,  discretionary  with 
the  Court  whether  the  defendants  should 
be  tried  separately  or  together.  It  was  only 
by  reason  of  the  enactment  of  the  statute 
itself  that  the  common  law  rule  was 
changed,  which  we  had  been  working  under 
until  July  1,  1920,  last;  but  under  flic  I<nr 
as  it  exists  today  we  hare  exactly  what  ex- 
isted under  the  old  common  law;*  and  it  is 


*  Note:  We  agree  with  the  learned  prosecutor.  And, 
we  hereafter  review  the  authorities  at  common  law,  and 
thereupon  shall  ask  that  the  District  Attorney  agree  with 
us  that  a  separate  trial  should  have  been  granted. 
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in  the  discretion  of  the  Court  to  determine 
whether  the  defendants  should  he  tried  sep- 
arately or  should  be  tried  together. 

I  have  listened  with  a  great  deal  of  in- 
terest, trying  to  determine  from  Mr.  Wal- 
lace's argument  the  basis  for  the  claim  that 
they  could  not  be  tried  fairly  together — the 
reason  why  your  Honor  should  exercise 
your  discretion  and  grant  separate  trials; 
but  I  have  failed  to  hear  it. 

These  two  defendants  have  been  indicted 
for  the  commission  of  the  crime  of  murder 
in  the  first  degree  in  the  killing  of  Albert 
Snyder.  They  are  charged  with  having 
committed  that  crime  together,  having  con- 
spired and  aided  and  abetted  each  other  in 
the  commission  of  that  crime. 

They  committed  that  crime  together ;  they 
have  been  indicted  together,  and  they 
should  be  tried  together;  and  that  is  the 
only  fair  treatment  for  these  defendants  and 
for  the  public. 

The  only  theory  that  I  have  heard  ad- 
vanced why  there  should  be  separate  trials 
would  be  for  each  to  blame  the  other  for 
the  commission  of  the  crime;  and  /  sub- 
mit that  on  the  question  of  economy  to  the 
State,  07-  convenience*  to  the  State,  it  will 
be  far  better  served  by  a  joint  trial  than  to 
have  separate  trials;  and  I  submit  to  your 
Honor  that  it  would  result  in  a  great  mis- 
carriage of  justice  if  these  two  defendants 
were  permitted  separate  trials;  and  I  sub- 
mit, sir,  that  the  motion  should  be  denied. 

Mr.  Wallace:  Under  the  common  law  it 
was  within  the  wisdom  of  the  lawmakers  to 
enact  a  statute  because,  perhaps,  they  felt 
that  the  rights  of  the  defendant  ought  to  be 
conserved  by  giving  them  the  right  of  a 
separate  trial. 


*  Note:  The  rules  developed  from  ancient  times  for  the 
due  administration  of  the  criminal  law  are  not  subservient 
and  never  do  yield  to  mere  policies  of  economy  or  conveni- 
ence. 
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As  far  as  one  blaming  the  other  is  con- 
cerned, at  least  in  a  trial  separately  that 
might  occur,  hut  what  is  to  prevent  them, 
in  a  joint  trial,  from  doing  the  self  same 
thing,  and  bringing  about  that  confused 
condition  to  which  I  have  referred  par- 
ticularly in  the  examination  of  witnesses. 

If  your  Honor  will  just  look  into  that 
situation  and  picture  to  yourself  exactly 
what  is  going  on — 

The  Court:  Merely  as  a  matter  of  con- 
venience, you  and  I  can  appreciate  that 
there  will  be  legal  difficulty  from  the  stand- 
point of  technique  of  the  trial,  but  is  that 
law? 

Mr.  Wallace:  No,  but  on  the  other  hand 
I  think  when  a  defendant  is  charged  with 
murder  in  the  first  degree,  convenience  is 
not  all  that  should  control,  either. 

Just  because  it  would  be  more  convenient 
for  the  People  is  hardly  the  word  to  use 
by  the  District  Attorney — 

Mr.  Newcombe :  I  have  not  urged  con- 
venience, Mr.  Wallace. 

The  Court :  The  argument  is  on  other 
proper  grounds  than  that,  but  you  do  ad- 
vance it  as  a  technical  difficulty  in  the  way 
of  a  trial. 

Mr.  Wallace:  Yes,  I  have  done  that,  sir. 
Whether  I  am  right  or  wrong,  that  is  how 
I  feel  about  it. 

Mr.  Miller:  If  your  Honor  please,  should 
a  separate  trial  be  granted  in  this  case 
there  ivould  be  a  grave  miscarriage  of  jus- 
tice as  far  as  the  admissibility  of  evidence 
is  concerned.  The  allegations  as  to  the 
crime  are  joint.  The  defendants'  acts  are 
so  interwoven,  so  interlaced  and  so  inter- 
locked that  a  separate  trial  in  this  case 
would  be  a  grave  miscarriage  of  justice  as 
far  as  the  defendant  Gray  is  concerned. 

Mr.  Wallace:  If  your  Honor  please,  it 
shows  to  me  conclusively  now,  if  ever,  that 
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there  has  been  advanced  a  reason  why  there 
should  be  a  separate  trial  for  Mrs.  Snyder. 

The  Court:  I  will  take  your  papers, 
gentlemen. 

Mr.  Miller :  Will  your  Honor  give  us 
twenty-four  hours  within  which  to  submit 
answering  affidavits? 

The  Court :  I  would  suggest  that  they  be 
submitted  to  the  Court  today. 

Mr.  Miller:  By  four  o'clock? 

Mr.  Newcombe:  If  your  Honor  please, 
you  will  recall  that  when  this  case  was  be- 
fore Judge  Callaghan  it  was  set  for  trial 
for  this  morning.  Your  Honor,  of  your 
own  motion,  in  conference  with  the  defend- 
ants' attorneys  and  myself,  directed  that 
the  trial  go  over  until  the  18th.  Now,  may 
I  suggest  that  we  have  a  formal  note  on 
the  record  of  that  adjournment,  in  the  pres- 
ence of  the  two  defendants? 

The  Court:  Yes,  that  motion  is  made;  it 
will  be  tried  on  the  18th,  dependent  upon 
the  decision  of  the  motion,  of  course. 

Mr.  Newcombe :  Will  your  Honor  direct 
that  any  papers  be  submitted  by  two  o'clock, 
so  that  we  can  have  a  prompt  disposition 
of  this  question? 

The  Court :  If  it  is  possible,  the  Court 
will  urge  that  the  papers  be  submitted  to 
the  Court  by  two  o'clock. 

Mr.  Wallace :  Inasmuch  as  apparently,  in 
open  court,  the  defendant  Gray's  counsel 
has  stated  that  they  believe  that  a  separate 
trial  would  be  a  miscarriage  of  justice,  I 
want  to  know  what  are  the  counter  affi- 
davits to  be  submitted. 

The  Court :  You  will  know  that  when  you 
are  served. 

Mr.  Miller :  As  soon  as  I  see  a  copy  of 
the  motion  papers  I  will  be  able  to  answer 
the  allegations  there  made  for  a  separate 
trial. 

Mr.  Wallace:  I  have  a  copy  right  now, 
sir.      (Handing  paper  to  Mr.  Miller.)" 
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Affidavit  Filed  by  District  Attorney, 
Opposing-  Snyder's  M otion  for  Sev- 
erance. 

As  directed,  on  the  afternoon  of  April  13,  1927, 
the  prosecutor  submitted  the  following  affidavit: 

(fols.  134-148)  :  "Richard  S.  Newcombe,  being 
duly  sworn,  deposes  and  says :  That  he  is  the  Dis- 
trict Attorney  of  Queens  County  and  has  personal 
charge  of  the  above  entitled  action.  He  submits 
herewith  this  affidavit  in  opposition  to  the  motion 
for  severance  made  on  behalf  of  the  defendant, 
Ruth  Snyder  and  returnable  in  this  court  on 
April  11,  1927. 

"That  before  discussing  such  facts  as  are  relev- 
ant upon  a  motion  of  this  character,  deponent 
takes  the  liberty  of  submitting  to  the  court,  here- 
with, a  brief  memorandum  of  the  law,  bearing 
upon  the  subject  matter. 

"Separate  trials  of  defendants  jointly  indicted 
in  criminal  cases  are  not  a  common  law  right, 
but  are  a  matter  of  discretion  for  the  court. 

Bishop's  Neiv  Grim.  Pro.,  Vol.  2,  Sec. 
1018,  Sub.  Div.  2,  and  cases  there 
cited  United  States  against  Ball,  163 
U.  S.  662. 

"The  common  law  in  this  regard  was  changed 
by  Statute  in  this  State,  for  we  find  in  the  edition 
of  the  Revised  Statutes  which  were  published 
nearly  a  century  ago,  in  volume  2,  thereof,  page 
735,  part  4,  title  5,  chapter  20,  the  following  Sta- 
tute : 

"When  two  or  more  defendants  shall  be 
jointly   indicted    for  any    felony,    any    one 
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defendant  requiring  it  shall  be  tried 
separately.  In  other  cases  defendants  joint- 
ly indicted  shall  be  tried  separately  or 
jointly,  in  the  discretion  of  the  court." 

"This  provision  was  carried  forward  in  our 
Statutes,  with  some  slight  change  in  wording, 
though  not  in  substance,  and  finally  into  our 
present  Code  of  Criminal  Procedure  in  section  391 
thereof  and  remained  the  law  of  this  State  until 
it  was  amended  by  Laws  of  1926,  Chapter  461,  ef- 
fective July  1,  1926,  which  amendment  now  reads 
as  follows : 

"Defendants  jointly  indicted  may  be  tried 
separately  or  jointly,  in  the  discretion  of 
court." 

"In  other  words,  the  amendment  of  last  year 
took  away  the  right  of  the  defendants  to  demand 
a  separate  trial  in  felony  cases  and  substantially 
restored  the  rule  of  common  law,  leaving  it  dis- 
cretionary with  the  trial  court,  and  this  discretion 
is  not  reviewable  upon  appeal. 

People  vs.  White,  55  Barb.,  606,  affd. 

32  N.  Y.  465; 
Div.  453,  88  N.  Y.  S.  40,  affd.  179  N.  Y. 

553. 

"Both  of  the  defendants  in  this  case  were  joint- 
ly indicted  for  the  crime  of  Murder  in  the  First 
Degree  committed  by  "aiding,  assisting,  abetting, 
counselling,  commanding,  advising,  inducing  and 
procuring  each  other."  The  indictment  further 
proceeds  to  charge  both  of  the  defendants  with 
using  a  metal  sash  weight,  chloroform  and  wire  in 
connection  with  the  killing  of  the  said  Albert 
Snyder,  deceased. 
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"Both  defendants  pleaded  to  this  indictment 
jointly  at  the  time  of  their  arraignment  on  March 
28,  1927.  The  people  propose  to  prove  in  support 
of  this  indictment,  the  joint  conspiracy  and  plan- 
ning of  the  crime  by  both  defendants,  as  well  as 
its  execution  by  both  of  them,  and  they  also  pro- 
pose to  offer  in  evidence  statements  of  confession 
made  by  both  of  tbe  defendants  in  which  they  ad- 
mit the  planning  and  carrying  out  of  the  murder 
on  which  the  indictment  is  based.  The  indictment 
is  already  before  the  court  and  deponent  will  be 
glad  to  submit  to  the  court  in  addition  to  the 
indictment,  the  minutes  of  the  Grand  Jury  upon 
which  it  is  founded,  and  the  statements  of  con- 
fessions of  these  defendants,  for  the  information 
of  the  court  in  determining  this  motion,  should  it 
desire  them.  Bishop  in  his  new  Criminal  Pro- 
cedure, Volume  2  at  i^ect.  1018  states: 

"The  doctrine  with  respect  to  severance 
and  separate  trials  is  that  persons  jointly 
indicted  are  prima  facie  to  be  jointly 
tried."* 


*  Note:  We  agree  that  this  quotation  states  the  law,  we 
now  ask  the  District  Attorney,  in  common  fairness,  to  admit 
what  he  omitted  to  quote  from  the  balance  of  the  same  sec- 
tion is  also  the  law.     It  follows: 

§  .1018  (Bish.  New  Cr.  Pr.,  2nd  Ed.)  1.  *  *  *;  but  when 
in  the  particular  instance  this  would  work  injustice  to  a 
party,  the  court  under  the  common   law  will   permit  a 
severance  and  separate  trials.  *  *  * 
And,  §1019   (2),  says: 

"Antagonistic  defenses  justify  a  severance." 
And,  §  1019a   (2),  says: 

"Confessions  by  one  defendant,  involving  another,  are 
admissible   only  against  the  one,  and   are  calculated  to 
prejudice  the  jury  against  the  other;   therefore,  if  they 
are  to  be  introduced,  the  trial  should  be  separate." 
The  7  cases  cited  by  this  author  fully  supnort  the  text 
and  are  analyzed  hereafter.     We  thank  the  learned  prosecu- 
tion   for    leading   us   to   an   excellent  statement   of   the    law 
which  is  conclusive  against  the  position  he  takes. 

This  Snyder  case  is  not  one  where  Snyder  sought  to 
throw  the  blame  on  Gray  to  escape  punishment.  The  ma- 
terial point  is  that  each  incriminated  the  other.  That  is 
far  different.     The  prosecution  lost  sight  of  this! 
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"The  moving  affidavit  herein  on  behalf  of  Ruth 
Snyder,  gives  no  sound  reason  whatever  why  there 
should  be  separate  trials,  and  submits  no  facts  to 
the  Court  in  support  of  her  contention.  It  states 
a  number  of  conclusions  based  upon  nothing  that 
is  before  the  court,  and  it  is  clearly  apparent 
upon  the  face  of  said  affidavit  that  her  only  reason 
for  requesting  a  separate  trial  is  an  attempt  to 
escape  punishment  in  her  case  by  throwing  the 
blame  on  her  co-defendant,  and  the  courts  have,  of 
course  held  that  this  is  no  grounds  for  severance. 

10  Corpus  Juris,  page  786,  Sect.  2008  :* 
State  vs.  Brinte,  58  Atl.   (Pa.)  258. 

"That  to  grant  the  motion  for  severance  in 
this  case  would  not  only  require  tiro  tHals,  at 
great  inconvenience  to  many  persons  and  at 
great  public  expense,  but  two  trials  are  wholly 
unnecessary  for  the  reason  that  the  evidence  will 
be  substantially  similar  in  both  cases.  The  trial 
would  be  simplified  rather  than  complicated,  and 
no  rights  of  either  defendant  will  be  hazarded  in 
any  respect,  as  we  know  the  court,  will  properly 


*  Note   1 :  Again  the   true   rule  of  law  is   omitted.     We 
quote  from   the   same  section: 

§200S:  "Thus,  where  the  defenses  or  interests  of  two 

or  more  jointly  indicted  are  antagonistic,  separate  trials 

may  and   should  be  allowed." 

And,  §2009   (2),  p.  787,  shows  that  the  rule  is  applied 
where  a  co-defendant  involves  another  in  his  confession. 

A  wealth  of  authorities  are  cited  by  said  sections,  which 
have  been  collected  herein   (post). 


*  Note  2:  This  is  misleading.  It  was  the  prosecutor's 
duty  to  fairly  inform  the  Court  as  to  the  nature  of  each 
confession.  He  could  even  have  done  so  ex-parte.  Yet,  he 
did  not  deny  Snyder's  claim  that  the  defenses  would  be  an- 
tagonistic and  that  the  confession  of  each  blamed  the  other 
for  the  plan  and  crime. 

The  prosecutor  merely  said  that  counsel's  "conclusions" 
are  "unsupported  by  facts."  Where,  pray,  was  counsel  to 
get  more  facts  ?  The  prosecution  had  the  real  proof  in  his 
possession — both  confessions!  Therefore,  he  was  the  only 
one  who  knew  the  truth,  as  the  trial  later  established.  Yet 
he  did  not  fully  inform   the   Court. 
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receive  the  relevant  evidence  in  the  case,  and  sub- 
mit it  to  the  Jury  under  proper  instructions. 

"Deponent  does  not  understand  what  the  at- 
torney for  the  defendant,  Kuth  Snyder,  means 
in  his  moving  affidavit  when  he  makes  reference 
to  alleged  public  statements  made  by  the  District 
Attorney  and  the  Police.  Neither  the  statement 
of  confession  of  the  defendant  Gray  nor  any 
part  tliereof  has  been  given  out  to  anyone,  and 
the  conclusions  of  this  defendant's  counsel  from 
alleged  newspaper  reports,  are  of  course,  not 
to  be  taken  as  evidence,  upon  which  to  determine 
a  motion  of  this  character. 

"There  is  nothing  to  defendant's  contention 
that  she  would  be  deprived  of  her  constitutional 
right  of  trial  by  jury,  for  there  are  ample  men 
in  this  County  from  which  a  jury  can  be  readily 
drawn,  and  if  this  defendant  fears  that  her  co- 
defendant  might,  persist  in  withdrawing  jurors 
satisfactory  to  her,  it  need  only  be  pointed  out 
that  the  right  of  peremptory  challenge  is  not 
unlimited,  and  this  defendant's  interests  in  the 
event  of  such  persistence  are  fully  safeguarded 
by  our  Statutes. 

"We  submit  in  conclusion  that  the  affidavit  sub- 
mitted in  support  of  this  section  is  merely  a 
statement  of  a  number  of  conclusions,  wholly 
un supported  by  facts,  and  that  the  only  purpose 
of  this  motion  for  severance  is  an  endeavor  on 
the  part  of  this  defendant  to  secure  a  separate 
trial  to  escape  just  and  merited  punishment,  by 
throAving  the  blame  upon  her  co-defendant. 

"It  is  further  submitted  that,  under  all  the 
facts  and  circumstances  surrounding  this  case, 
the  interests  of  justice  will  be  best  promoted  by 
trying  the  defendants  as  they  have  been  indicted, 
jointly,  and  that  that  application  of  the  defendant 
herein  should  be  denied. 

R.    S.   NEWCOMBE." 
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Affidavit   Filed   on   Behalf   of   Co-De- 
fendant Gray,  Opposing"  HSotion. 

"William  J.  Millard,  being  duly  sworn,  de- 
poses and  says: 

"That  he  is  one  of  the  attorneys  for  defendant, 
Henry  Judd  Gray,  who  has  been  indicted  jointly 
with  the  aforesaid  Ruth  Snyder,  charged  with  hav- 
ing feloniously,  wilfully  and  with  malice  afore- 
thought killed  and  murdered  one,  Albert  Snyder. 

"The  acts  of  the  respective  defendants  herein, 
in  connection  with  the  alleged  crime,  were  so 
inseparably  interwoven  and  interlocked  that, 
should  a  separate  trial  be  granted  defendants, 
there  is  grave  danger  that  a  miscarriage  of  justice 
would  result  therefrom. 

"Furthermore,  much  of  the  evidence  clearly  ad- 
missible in  a  joint  trial  would  be,  inadmissible 
in  the  respective  separate  trials  of  the  defendants. 

"Furthermore,  neither  of  the  defendants,  if 
separate  trials  were  granted,  could  lawfully  be 
required  to  present  evidence  against  the  other. 

"In  view  of  the  foregoing  facts,  inasmuch  as 
these  defendants  are  jointly  charged  with  the 
actual  commission  of  the  crime,  in  the  interests 
of  justice,  a  joint  trial  is  an  absolute  necessity." 

WILLIAM  J.  MILLARD." 
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Substance  of  Written  Confession  of 

Each  Defendant. 

(The  columns   are  not   quite  parallel.) 


Fols. 
3909 


4001 

4002 

4004 
4005 


4000 
4006 


Ruth  Snyder 

I  was  19  when  he 
was  32. 

I  was  married  July 
24,  1915. 

I  was  too  young  and 
giddy  for  my  husband's 
years. 

My  husband  never 
took  me  out,  that  is 
why  I  had  to  seek  the 
company  of  others.  I 
had  girl  friends. 

About  2  years  ago  I 
met  Gray,  w£  corres- 
ponded. My  husband 
knew  nothing  of  this. 

We  went  to  hotels 
together. 

My  husband  con- 
stantly belittled  me. 
We  had  frequent  quar- 
rels. I  got  to  that 
stage  where  I  would 
have  taken  any  means 
to  get  out  of  it  all.  I 
could  not  divorce  him. 

1  told  Gray  more  and 
more  of  my  troubles. 

I  was  looking  for  a 
way  out  and  in  talking; 
with  Mr.  Gray  a  meth- 
od was  proposed  where- 
bv  we  were  talking 
about  getting  rid  of 
him. 


Henry  Judd  Gray 

Fols. 

4285       I  am  a  salesman.     I 
to     met   Mrs.    Snyder 

4289  through  a  friend.  I  be- 
lieve he  had  picked  her 
up  and  another  girl,  at 
a  restaurant.  I  saw  her 
in  June  again.  I  then 
saw  her  in  August.  She 
is  a  woman  of  great 
charm  and  I  liked  he*- 
very  much.  She  was 
good  company  and  a 
good  pal  to  spend  an 
evening  with.  The  in- 
timate relation  started 
in  August. 

In  November  she 
spoke  about  increasing 
the  insurance  on  her 
husband's  life.  She  told 
me  it  was  to  be  $50,- 
000.  I  saw  her  often. 
I  told  her  I  was  mar- 
ried. 

4289  She  told  me  she  made 
several  attempts  in  her 
husband's  life,  as  our 
relationship  kept  grow- 
ing I  said  it  was  terri- 
ble. I  think  in  two  in- 
stances she  gave  him 
sleeping  powders,  and 
turned  on  the  gas.  She 
gave  him  bichloride  of 
mercury    a    couple    of 
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Ruth    Snyder 
Pols. 

Things  came  to  a 
climax  about  3  weeks 
ago.  My  husband  said 
he  was  going  to  blow 
my  brains  out.  I  wrote 
this  to  Gray.  He  wrote 
back  asking  if  T  thought 
he  would  do  it,  and  I 
answered  yes. 

4007  Gray  wrote  back  in 
code,  that  it  was  better 
for  us  to  get  my  hus- 
band before  he  got  me. 

4008  We  talked  a  b  out 
chloroform,  but  Gray 
did  not  think  it  enough 
alone.  He  told  me  to 
take  home  a  sashweight, 
that  if  we  were  going 
to  do  anything,  that 
was  the  way  to  do  it. 
I  took  it  home. 

Since  March  5th,  on 
a  rainy  Monday  night, 
Gray  came  to  my  home 
for  the  purpose  of  get- 
ting rid  of  my  husband. 
We  understood  that  he 
was  to  hit  my  husband 
on  the  head  with  the 
weight  and  stun  him 
and  then  give  him  the 
chloroform. 

4009  We  got  cold  feet  that 
night  and  cried  like 
babies  and  I  said  to 
him,  "Go  on  home, 
you're  not  going  to  do 
it."  He  went.  He  wrote 
the  next  day  that  he 
"was  glad  I  sent  him 
home." 


Fols. 


4200 


Henry  Judd  Gray 

times.  She  wrote  me 
all  her  plans  seemed 
to  fail. 

She  started  then  to 
hound  me  on  this  plan. 
I  said,  "absolutely  no." 
I  was  getting  afraid 
and  I  didn't  see  her  as 
often. 

The  night  this  hap- 
pened, she  and  her  hus- 
band had  a  quarrel  at 
the  party  and  she  said, 
4291  "Isn't  it  strange  that 
some  man  said  that  if 
he  didn't  treat  me  bet- 
ter he  would  kill  him." 

As  I  recall  it  there 
were  at  least  five  or  six 
attempts  that  were 
marie  upon  his  life. 
1292  Then  she  started  to 
hound  me  upon  this 
plan  to  assist  her.  "I 
ha  Ye  always  been  a 
gentleman."  "I  abso- 
lutely refused  at  first 
to  be  a  party  to  any 
such   plan." 

She,  "with  some 
veiled  threats  and  in- 
tents of  love  making, 
she  reached  the  point 
where  she  got  me  in 
such  a  whirl  that  I 
didn't  know  where  I 
was  at." 

"During  the  last  two 
weeks,  since  this  plan 
was  concocted,  I  have 
been  in  a  literal  hell." 
That's    true   because    I 
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Ruth    Snyder 
Fols. 

4010  On  March  12th,  my 
husband  said  I  could 
either  get  to  hell  out  or 
he  would  blow  my 
brains  out.  I  wrote 
this  to  Gray.  He  again 
inquired  if  I  thought 
he  would  do  it,  and  I 
said  "yes."  He  wrote 
me,  stating  we  were 
going  to  "deliver  the 
goods  Saturday." 

4011  '  He  wrote  that  he 
would  be  at  my  house 
Saturday,  March  19th, 
11 :30  P.M.  for  the  pur- 
pose of  getting  rid  of 
my  husband.  My  hus- 
band, daughter  and  my- 
self went  to  a  party  at 
a  friend's  house.  I  left 
the  kitchen  door  open. 

4013  At  2  A.  M.  we  re- 
turned home.  I  saw 
Gray  in  my  mother's 
room  (she  was  away). 
I  said,  "1*11  see  you  in 
a  little  while."  I  put 
baby  to  sleep,  and  T 
went  to  bed  and  my 
husband  followed  me  in 
bed. 

4014  When  my  husband 
was  asleep  I  went  to 
Gray  and  informed  him. 

4015  I '  had  brought  the 
weight  from  the  cellar 
upstairs.  Gray  had  the 
chloroform. 

401G  I  told  Grav  it  was 
either  my  husband  go- 
ing or  my  going.  We 
arranged    details.      He 


Henry  Jitdd  Gray 

Fols. 

have  a  fine  little  wife 
and  daughter. 

One  night,  two  weeks 
ago.  on  a  call  for  her, 
I  went  over  to  her 
house.  I  then  abso- 
lutely gave  up  any  idea 
of  it, 

4293  When  I  was  on  the 
road  I  heard  from  her 
again.  T  called  up  and 
she  said  this  last  Sat- 
urday night  they  were 
going  to  a  party  and 
she  would  leave  the 
doors  open  for  me  to 
get  in.  So  I  went  to 
the  house  and  I  was 
coming  downstairs  to 
run  away  when  they 
drove  up. 

I  had  to  duck  back 
upstairs.  I  went  back 
and  sat  in  her  mother's 
room  until  she  came 
up.  These  implements 
were  underneath  her 
mother's  pillow.  She 
had  written  to  me  about 
the  plans  and  details. 

4294  T  bought  the  weight 
and  chloroform  for  her, 
and  the  handkerchief. 
This  may  sound  as 
though  I  was  more  vi- 
tally interested  in  any 
outcome.  I  wasn't,  be- 
cause I  never  really,  in 
my  own  mind,  thought 
I  Avon  Id  go  through 
with  it." 

4295  When  she  came  into 
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Ruth    Snyder 
Fols. 

kissed  me  and  walked 
into  my  h  u  s  b  a  n  d's 
room.  There  were  no 
lights. 

4017  I  followed  him  into 
the  hall,  and  stood 
there.  I  saw  Gray  raise 
his  arm  with  the  weight 
in  hand  and  heard  a 
thud  and  heard  my  hus- 
band  groan  twice. 

4018  Gray  tied  my  hus- 
band's hands  behind  his 
back.  A  street  light 
shed  some  light.  "We" 
tied  his  hands  behind 
his  back,  put  the  chlor- 
oform on  the  waste 
and  pillow.  He  covered 
his  head  with  blankets 
to  make  sure  of  suffo- 
cation and  he  tied  his 
feet.  Then  Mr.  Gray 
came  out  and  said.  "I 
guess  that's  it."  We 
went   downstairs. 

4020-1  He  took  off  a  pair  of 
rubber  gloves,  washed 
his  hands,  burned  his 
blood-stained  shirt,  and 
I  gave  him  one  of  my 
husband's  shirts,  which 
I  got  in  my  room.  We 
sat  in  the  living  room. 
He  thought  of  a  wire 
in  his  pocket.  We  went 
upstairs  and  he  put  it 
around  his  throat  to 
make  sure. 

4023  To  make  it  look  like 
a  burglary,  as  we  had 
planned,  we  upset  the 


Fols. 


Henry  Judd  Gray 

the  room  she  said, 
"You're  going  to  do  it, 
aren't  you,"  I  said,  "I 
think  I  can."  I  sat 
there  an  hour.  I  told 
her  to  go  back  to  bed, 
figuring   I   could   steal 


away, 


but    she 


stood  right  at  the  door- 
way and  I  started  after 
her.  She  went  first.  I 
followed  her  to  the  bed- 
room. And,  "it  was  I 
that  hit  him  the  first 
blow  with  this  window 
weight." 

He  started  to  fight 
me  and  she  got  excited. 
I  scarcely  knew  what 
happened.  "He  got  me 
by  the  necktie,  and  I 
think,  I  am  positive, 
that  she  started  to  be- 
labor him  with  this 
sashweight  after  that." 

She  had  the  bottle  of 
chloroform  and  hand- 
kerchief which  she 
poured  on  the  bed. 

I  don't  know  whether 
she  gagged  him  or  not. 
She  passed  me  a  neck- 
tie and  I  tried  to  tie 
his  han d  s  and  I 
couldn't, 

She  tied  his  hands 
with  a  towel  and  after 
I  tied  his  hands  with 
wire.  She  covered  up 
his  head  and  I  tied  his 
feet  with  a  necktie. 

He  was  still  alive  the 
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Fols. 


Ruth    Snyder 

stuff  about  the  houso. 
He  tied  my  feet  and 
hands  and  left.  I  laid 
down  on  mother's  bed 
till  3  A.  M.  when  I 
crawled  to  my  daught- 
er's room  and  she  gave 
the  alarm. 


Henry  Judd  Gray 

Fols. 

last  that  T  heard.  She 
said,  "Is  he  dead?"  I 
said,  "No."  She  said, 
"This  thing  has  abso- 
lutely got  to  go  through 
or  I  am  ruined."  I  said, 
"Well,  I'm  through." 

I  had  lost  the  picture 
wire,  there  were  two 
pieces.  I  am  pretty 
sure,  that  a  few  gentle- 
men say  there  was  wire 
around  his  neck,  that 
it  must  have  been  tied 
by  her. 

I  had  blood  on  my 
shirt  and  vest.  Things 
were  a  bit  hazy,  I  didn't 
know  where  I  was.  She 
brought  me  in  a  new 
blue  shirt  of  his,  I  took 
off  my  own  and  I  didn't 
know  that  she  burned 
it  until  after  she  told 

429S  me  that  she  also  burned 
a  robe  of  hers,  which 
was  all  covered  with 
blood.  I  think  she  also 
burned  a  nightgown. 
She  called  me  down  the 
cellar  and  told  me  this ; 
also  that  she  had  burned 

4299  the  weight,  I  threw 
things  about  to  make 
it  appear  like  a  rob- 
bery. I  sat  and  had 
three  or  four  drinks, 
that  I  took  away.  She 
had  given  me  another 
small  bottle  together 
with  a  larger  bottle, 
which  I  think  was  prob- 
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ably  my  undoing,  be- 
cause even  when  I  was 
sitting  there  I  firmly, 
in  my  own  mind,  abso- 
lutely said  it  would 
not  go  through.  But  it 
did,  unfortunately.  I 
went  downstairs  and 
this  story  was  then 
thought  of,  that  two 
foreigners  had  come  in 
to  rob.  The  piece  of 
Italian  newspaper 
found  in  the  house,  I 
had  picked  up  on  the 
train    going   over   that 

4300  night.  I  suggested  to 
say  that  two  men  came 
to  rob  instead  of  one. 

I  sat  there  in  a  daze 

4301  and  it  was  getting  day- 
light when  I  left. 

The  statements  I 
made  to  the  police  at 
Syracuse  I  explain  by 
saying  that  I  tried  to 
protect  my  family.  Un- 
fortunately, I  didn't. 
(He  had  come  from 
Syracuse  and  had  made 
detailed  plans  in  order 
to  prove  that  at  the 
time  the  crime  was 
committed,  he  was  in 
Syracuse.)  Gray's  con- 
fession then  goes  on  to 
explain  details  of  his 
alibi  frame-up,  trip,  etc. 
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Motion  for  Severance  Denied. 

Justice  Scudder  endorsed  the  denial  of  the  mo- 
tion upon  the  moving  papers  (fol.  12G).  A  formal 
order  of  denial  was  entered  (fol.  151). 

Therefore,  the  trial  proceeded  jointly  against 
both  defendants,  on  April  18th,  1927.  At  the 
opening  of  Court  on  that  day,  counsel  for  Mrs. 
Snyder  excepted  to  the  denial  of  Snyder's  motion 
for  a  separate  trial  as  follows : 

"Mr.  Hazleton:  If  it  please  your  Honor, 
before  we  proceed  with  the  examination  of 
the  jury,  with  your  consent,  I  wish  it  to 
appear  on  the  record  that  on  April  11th, 
counsel  for  Mrs.  Snyder  moved  the  Court, 
and  demanded  a  separate  trial,  and  that 
was  denied ;  and  counsel  for  the  defendant 
Snyder  hereby  take  exception  to  the  Court's 
ruling  in  that  instance. 

"The  Court :  Let  the  record  so  show." 

We  see,  therefore,  that  there  can  be  absolutely 

no  question : 

1.  That  Ruth  Snyder  duly  and  season- 
ably moved  for  a  separate  trial. 

2.  That  the  Court  was  fully  advised  of 
the  matters  then  within  the  information  of 
counsel  for  the  applicant,  prompting  and 
believed  to  warrant  said  application,  and 
the  requested  separate  trial. 

3.  That  the  District  Attorney  knowing 
that  each  defendant  had  signed  a  statement 
in  the  nature  of  a  confession,  whereby  each 
blamed  the  other  for  the  crime,  so  as  to 
constitute  the  defendants  antagonistic  to 
each  other,  and  then  and  there  having 
physical  possession  thereof,  and  intending 
to  offer  the  same  in  evidence  in  his  case  in 
chief,    advisedly    withheld    valuable    data. 
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facts  and  information  from  the  Court, 
which  would  have  fully  advised  the  Court 
of  the  nature  of  the  alleged  confessions;  all 
in  violation  of  his  public  duty  to  the  Court 
and  to  the  defendant,  as  we  shall  presently 
have  occasion  to  observe. 

4.  That  the  Court  omitted,  contrary  to 
the  prevailing  doctrine  and  practice,  in  such 
matters,  especially  in  a  capital  case,  to  con- 
duct an  inquiry  by  requiring-  the  District 
Attorney  to  produce,  for  the  Court  informa- 
tion, the  alleged  confessions,  for  the  pur- 
pose of  determining :  first,  the  nature  of  the 
alleged  statements,  and  second,  the  ad- 
missibility of  each  thereof  as  against  the 
co-defendant. 

5.  That  the  granting  or  refusal  of  the 
motion  was  the  trial  Court's  sound  dis- 
cretion. 

And  upon  those  grounds  we  urge : 

Questions  for  Be  view. 

A.  That  the  refusal  to  grant  Ruth 
Snyder  a  separate  trial,  constitutes  an  abuse 
of  discretion,  reviewable  by  this  Court  and 
is  an  error  of  substance. 

B.  That  the  forcing  of  a  joint  trial  (as 
the  same  took  place)  operated  prejudicially 
against  Snyder's  theory  of  defense,  in  ef- 
fect deprived  her  of  a  fair  chance  to  con- 
trovert the  prosecution's  claims  and  re- 
sulted in  an  unfair  trial,  which  justifies  a 
reversal." 


Let  Us  Now  Follow  the  Course  of  the  Trial. 
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Theory  of  Prosecution. 

Mr.  Newconibe's  Opening  Address: 

The  motive  alleged : 

Either:  (a)  That  deceased  had  become 
an  encumbrance   (fol.  3357)  ;  or, 

(b)  To  collect  $50,000  life  insurance  on 
deceased,  which  Gray  knew  about,  Mrs. 
Snyder  being  sole  beneficiary  (fol.  3359). 

The  facts  which  the  People  hoped  to  show  were 
outlined  in  said  address,  thus: 

(fols.  3352-3380)  :  "Mr.  Newcombe:  May 
it  please  your  Honor,  Mr.  Foreman,  and 
gentlemen  of  the  jury.  Sitting  here  last 
week  you  know  the  nature  of  the  indict- 
ment. I  will  restate  it  briefly.  The  defend- 
ant Ruth  Snyder  and  the  defendant  Henry 
Judd  Gray  have  been  indicted  by  the  Queens 
County  Grand  Jury  for  murder  in  the  first 
degree  being  charged  with  having  killed 
and  murdered  Albert  Snyder,  the  husband 
of  the  defendant  Ruth  Snyder,  with  pre- 
meditation and  deliberation,  the  crime  hav- 
ing been  committed  in  Queens  Village  on 
March  20,  1927.  I  think  that  is  just  five 
weeks  ago  yesterday. 

Now,  so  that  you  may  better  follow  the 
evidence  upon  which  the  indictment  was 
found,  and  which  the  prosecution  will  pre- 
sent to  you,  I  am  going  to  briefly  outline 
that  evidence  to  you. 

Ruth  Snyder  and  the  dead  man,  Albert 
Snyder,  were  married  in  about  the  year 
1915;  about  four  years  ago  they  moved  out 
to  Queens  Village,  purchased  a  lovely  little 
home  out  here  at  the  comer  of  Madison 
and  Spruce  Streets,  a  beautifully  furnished 
little  house.    Albert  Snyder,  the  dead  man, 
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was  a  bit  of  the  old-fashioned  type.  He 
loved  his  home  and  sought  his  enjoyments 
and  pleasures  in  his  home  and  with  his 
family.  Mrs.  Snyder  liked  more  life  and 
gayety,  and  not  getting  it  from  Albert 
Snyder  she  sought  it  elsewhere,  and  in 
1925,  April  or  May  of  1925,  just  about  two 
years  ago  she  met  the  defendant  Henry 
Judd  Gray.  Gray  was  then,  and  at  the 
time  of  the  murder  was  still  employed  by  a 
concern  in  New  York  as  a  travelling  sales- 
man. That  concern  was  in  the  corset  busi- 
ness. Gray  lived  in  Jersey.  His  home  and 
family  over  there,  and  with  plenty  of  op- 
portunity by  reason  of  his  occupation  to  be 
absent.  It  was  not  very  long  after  they 
met  that  their  relations  became  very  inti- 
mate. They  frequented  first  the  Imperial 
Hotel  in  Manhattan,  where  they  registered 
as  and  were  known  as  Mr.  and  Mrs.  Henry 
Judd  Gray.  They  did  not  like  the  Imperial 
so  well  and  they  transferred  their  allegi- 
ance to  the  Waldorf-Astoria,  and  on  many 
and  frequent  occasions  registered  at  the 
Waldorf-Astoria  Hotel  as  Mr.  and  Mrs. 
Henry  Judd  Gray  or  H.  Judd  Gray. 

They  were  known  by  the  people  in  the 
hotel  as  Mr.  and  Mrs.  Gray,  and  they  oc- 
cupied a  room  there  as  Mr.  and  Mrs.  Gray : 
and  that  continued  down  until  February,  of 
this  year. 

During  the  time  of  these  relations  Albert 
Snyder,  the  dead  mem,  became  more  and 
more  of  an  encumbrance,  more  and  more  in 
the  way;  and  ways  and  means  to  </ct  rid  of 
Albert  Snyder,  the  encumbrance,  were  dis- 
cussed between  these  tiro  defendants.  Chloro- 
form was  suggested,  but  that  was  thought 
to  be  dubious,  too  doubtful.  Other  ways 
and  means  were  suggested. 

When  they  did  not  see  each  other  every 
day  they  were  corresponding  with  each 
other  every  day,  sometimes  as  many  as  two 
and  three  letters  per  day. 


In  October  or  November,  of  1925,  Albert 
Snyder,  the  dead  man,  who  was  then  em- 
ployed by  the  Motor  Boating  Magazine  as 
its  Art  Editor  and  who  had  been  here  for 
a  great  number  of  years  was  receiving  a 
salary  of  $115  a  week.  He  decided  to  take 
out  some  life  insurance  but  he  wanted  to 
take  out  a  one  thousand  dollar  endowment 
policy;  so  without  his  knowledge  or  con- 
sent, there  was  written  on  his  life,  with 
Mrs.  Ruth  Snyder  named  as  the  beneficiary, 
two  policies  of  life  insurance,  aggregating 
$50,000.  one  of  $5,000—1  think  they  called 
short  term  life— and  one  of  $45,000,  with 
double  indemnity  in  the  case  of  Albert 
Snyder's  death  by  accident;  and  that  not 
only  means  accident  as  we  understand  it — 
as  the  lay  man  understands  it,  but  if  Al- 
bert Snyder  were  killed  by  robbers  or 
burglars  that  would  be  an  accidental  death ; 
and  in  that  event  Mrs.  Snyder,  as  the  bene- 
ficiary named  in  those  policies,  would  have 
received  $90,000;  and  at  the  time  of  the 
murder  Henry  Judd  Gray,  the  other  de- 
feuilant,  knew  of  this  insurance. 

The  time  that  he  was  lulled,  the  early 
morning  of  March  20,  1927,  Avas  the  con- 
summation of  constant  and  repeated  plan- 
ning. We  will  show  you  that  Albert  Snyder 
was  slated  for  killing  on  March  7,  1927. 
Henry  Judd  Gray,  this  defendant,  was  in 
Kingston  on  March  4,  1927,  and  on  March 
4,  1927,  Henry  Judd  Gray  in  Kingston 
bought  the  sash  weight  and  bought  the 
chloroform  with  which  Albert  Snyder  was 
done  to  de:ith  in  the  early  morning  of 
March  20,  1927. 

He  bought  them  on  March  4th :  and  he 
came  to  New  York  with  them,  and  he 
met  Mrs.  Snyder  by  appointment  at  a  res- 
taurant— Henry's  Restaurant — in  Manhat- 
tan— on  36th  or  39th  Street;  and  she 
brought  that  little  girl,  Lorraine,  to  that 
restaurant,  when  she  met  Henry  Judd  Gray 
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there;  and  at  that  time  Henry  Judd  Gray 
had  with  him  the  chloroform  and  the  sash 
weight ;  and  he  gave  that  sashweight  to 
Mrs.  Snyder  in  that  restaurant  on  March 
5,  1927,  in  preparation  of  their  plan  to  kill 
Albert  Snyder  on  March  7th.  And  she  took 
it  home.  On  March  7th,  the  night  of  March 
7th,  Henry  Judd  Gray  went  out  to  Queens 
Village  with  it,  and  with  the  idea  to  kill 
Albert  Snyder,  but  something  went  wrong. 
Whether  it  was  an  act  of  Providence  or 
what  that  left  the  poor  devil,  Albert  Snyder, 
to  live  a  couple  of  more  weeks  I  don't 
know,  but  the  crime  was  not  consummated 
that  night. 

Now,  the  next  morning,  March  8th, 
Henry  Judd  Gray  went  on  the  road,  went 
on  his  tour  attending  to  his  business. 

Their  plan  was  still  there;  the  murder  of 
Albert  Snyder  by  his  wife,  Ruth  Snyder, 
and  her  lover,  Henry  Judd  Gray,  was  in 
the  making,  and  they  communicated  about, 
it  through  correspondence,  and  their  corre- 
spondence was  in  code  or  cipher  that  only 
they  knew,  and  they  fixed  the  night  of 
Saturday  night,  March  19th,  for  the  murder. 

And  Henry  Judd  Gray  was  in  Syracuse, 
and  Mrs.  Brown,  Mrs.  Snyder's  mother,  who 
lived  with  them  in  that  lovely  little  home 
in  Queens  Village,  was  a  practical  nurse. 
She  was  on  a  case  in  Ivew  Gardens  and 
would  be  away  on  Saturday  night,  March 
19th,  and  Gray  was  advised  about  that  by 
the  defendant  Snyder,  and  Saturday  night, 
was  the  night  because,  furthermore  there 
was  an  engagement  for  the  Snyders  to  go 
to  a  party  in  Hollis,  a  family  by  the  name 
of  Fidgeon.  And  the  house  would  be  alone 
and  vacant  and  empty  on  the  night  of 
March  19th,  and  Henry  Judd  Gray  in  Syra- 
cuse made  plans,  prepared  his  alibi  what  he 
thought  would  be  invincible  and  would  ab- 
solutely establish  that  he  was  in  Syracuse 
at   the   time  of  the   murder   and   therefore 
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could  not  have  been  a  party  to  the  murder. 
He  thought  that  it  was  fool  proof,  what  it 
was  sure  fire,  and  would  never  miss;  and 
he  took  the  Empire  from  Syracuse,  I  think 
he  left  there  about  four  o'clock,  with  the 
confidence  born  of  this  framed  alibi,  this 
perfect  alibi,  and  he  landed  in  Grand  Cen- 
tral Station  at  10  :10,  and  he  had  with  him, 
the  chloroform,  and  he  had  with  him  the 
picture  wire  and  he  had  with  him  the  cot- 
ton waste  that  was  stuffed  in  the  nose  and 
mouth  of  Albert  Snyder  when  he  was  killed. 
And  he  had  with  him  the  blue  handkerchief 
which  was  used  in  the  murder,  and  he 
brought  them  all  with  him  from  Syracuse. 
And  he  had  them  with  him  when  he  landed 
about  midnight  in  this  lovely  little  home  in 
Queens  Village  that  was  deserted,  and  she 
had  advised  him  that  the  rear  door  or  the 
side  door  would  be  left  open,  and  it  ivas 
left  open,  and  she  advised,  him  that  the 
sash  weight  and  the  implements  would  be 
under  the  pillow  in  Mrs.  Brown's  room,, 
and  it  was  in  Mrs.  Brown's  room  that  he 
was  to  hf'de,  and  when  he  got  there  about 
midnight  he  went  through  that  side  door 
or  rear  door  which  was  left  open  for  him, 
and  he  went  up  to  this  room  of  Mrs.  Brown, 
and  there  under  the  pillow  was  this  sash 
weight  and  a  pair  of  pliers  and  some  liquor, 
and  there  he  sat  and  there  he  waited  for  the 
return  of  his  fellow-murderer  and  that  poor 
devil,  Albert  Snyder. 

In  the  meantime  Mrs.  Snyder  and  poor 
Albert  Snyder  and  the  little  girl  were  at 
the  Figeon's  in  Hollis,  and  they  got  there 
a  quarter  of  eight,  so  early  that  I  think  the 
Figeon's  remarked,  'Have  you  come  for  din- 
ner,' and  she  was  not  herself  that  night  at 
the  Fidgeon  party.  When  the  drinks  were 
passed  around  she  did  not  feel  well,  and 
said  'Give  my  drinks  to  Albert.'  Albert  got 
them,  and  at  five  minutes  of  two  in  this 
automobile  that  Albert  Snyder  provided  for 
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his  family  they  went  home,  and  Gray  was 
still   waiting   in   that   dark   room    of   Mrs. 
Brown's  with  a  sash  weight  under  the  pil- 
low and  the  pliers  under  the  pillow,   and 
when  they  got  to  this  little  house,  it  has  a 
garage  to  one  side,  Albert  Snyder  let  his 
wife  and  the  little  girl  out  at  the  curb  and 
he  put  the  car  in  the  garage,  and  this  de- 
fendant Snyder  and  the  little  girl  went  in 
the  front  door  and  up  the  steps,  and  at  that 
top  landing,  directly  in  front  of  the  land- 
ing, is  the  bathroom,  and  just  off  that,  di- 
rectly off  that  to  the  right  was  the  little 
girl's  room  and  she  put  the  little  girl  in 
that  room,  for  the  little  girl  to  go  to  bed 
and  to   sleep.     Then  she  passed  down  the 
hall    in    the    direction    of    her    room,    and 
passed  the  room  in  which  her  confederate 
Henry  Judd  Gray  was  hiding.     She  said  to 
him,  'It  will  be  all  right.     I  will  let  you 
know.'     She  goes  in  her  room  and  starts  to 
disrobe,  and  in  comes  Albert   Snyder,  and 
he  goes  to  his  room  and  he  starts  to  disrobe, 
when  he  goes  to   bed,   and  this   defendant 
Snyder  lies   down  in  bed  beside  him   and 
waits  and  watches — five,  ten,  fifteen,  twenty 
minutes,  until  her  husband  Albert  Snyder 
is  dead  asleep  and  in  a  full  and  complete 
sleep,  and  then  she  sneaks  out  of  that  bed 
and  she  goes  to  the  room  where  her  lover 
and  fellow  murderer  is  hiding  to  kill  her 
husband,  tells   him   that   he  is   asleep   and 
now  is  the  time,  and  in  that  room  they  lay 
the  details  of  this   crime.     He  kisses  her. 
Henry  Judd  Gray  kisses  her,  and  then  they 
go   together   to   the   room   in   which  Albert 
Snyder  is  fast  asleep  on  his  side,  and  they 
hare    with  them   the  sash-weight,   this  pic- 
ture icire,  this  chloroform,  the  cotton  waste, 
and  the  gauze  and  they  strike  him  with  the 
sash-weight.     They  stun  him  and  make  him 
unconscious;     they    chloroform    him,    tlicif 
stick  the  cotton   ivaste  up  his  nostrils  and 
in  his  mouth.     They  tie  his  hands  and  feet, 
and  they  bury  his  nose  and  mouth  in  the 
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will  be  sure  to  suffocate  to  death.  But, 
that  is  not  sufficient.  They,  in  addition  to 
that,  take  this  picture  wire  which  Henry 
Judd  Gray  got  from  his  office,  and  which 
Henry  Judd  Gray  had  in  his  pocket  in 
Syracuse  when  he  came  down  to  New  York 
to  commit  this  murder;  and  they  take  that 
and  they  fasten  it  around  his  neck  to  com- 
plete the  suffocation  and  the  asphixiation, 
to  complete  the  job  and  hasten  the  end  of 
this  poor  devil. 

And  then  when  the  job  is  done  they  go 
out  of  the  room,  and  Henry  Judd  Gray, 
with  his  paramour  murderer,  goes  into  the 
bathroom — no,  I  forgot  to  tell  you — he  wore 
gloves;  he  wore  suade  gloves,  at  the  time 
of  the  commission  of  this  crime;  and  goes 
in  the  bathroom  to  wash  the  blood,  the 
blood  of  Albert  Snyder;  and  he  sees  blood 
on  his  shirt,  and  he  takes  off  the  shirt,  and 
Mrs.  Snyder,  the  defendant  Ruth  Snyder — 
goes  into  the  room  where  her  husband  lies 
dead;  goes  to  his  bureau  drawer  and  takes 
out  a  blue  shirt  that  belonged  to  Albert 
Snyder,  and  gave  it  to  her  lover  and  fellow 
murderer  to  wear  in  place  of  the  bloody 
shirt  that  he  had  on ;  and  then  they  go 
down  to  the  cellar  and  they  burn  this  shirt 
and  the  gown  she  had  on  that  had  blood  on 
it  too;  and  then  they  come  upstairs,  and 
they  are  working  out  their  plans,  and  they 
decide  to  make  it  look  like  a  robbery  and  a 
murder  committed  in  the  course  of  the  rob- 
bery; and  they  go  through  that  house,  even 
to  the  kitchen,  and  they  throw  the  pots  and 
pans  and  dish  cloths  around  in  the  kitchen, 
and  they  go  to  the  bureau  drawers  and  the 
cupboard  drawers  in  the  room  where  Albert 
Snyder  lay  dead,  and  they  took  everything 
out  of  the  drawers  and  scattered  it  all 
about;  and  so  all  through  the  house,  even 
to  taking  the  cushions  from  the  furniture 
and  tossing  them  about,  to  make  it  look  like 
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a  robbery,  to  make  it  look  like  a  robbery — 
and  keep  in  mind  those  policies  of  life  in- 
surance. 

They  also  have  a  piece  of  Italian  news- 
paper, and  that  is  scattered  about,  for  the 
purpose  of  making  it  appear  like  a  robbery ; 
and  they  concoct,  and  conceive  the  scheme 
about  having  it  appear  like  a  robbery  and 
to  pretend  it  is  a  robbery;  and  though  the 
crime  was  committed  about  three  o'clock, 
they  sat  there  planning  and  conceiving  and 
scheming  and  God  knows  what  else — I  don't 
want  to  know — until  six  o'clock  in  the 
morning;  and  at  six  o'clock  in  the  morning 
Gray  is  going  to  leave — I  forgot  to  tell  you 
when  he  landed  in  New  York  Saturday 
night  on  the  Empire  State  Express  he  im- 
mediately bought  his  accommodations  back 
to  Syracuse  on  the  8 :45  A.  M.  train  Sun- 
day morning. 

And  at  day  break,  about  six  o'clock,  Gray 
is  going  to  leave,  but  to  carry  out  this 
semblance,  this  fake  story  of  the  robbery 
and  murder  he  puts  a  piece  of  rope  around 
the  ankles  and  he  puts  a  piece  of  rope 
around  her  wrists.  He  puts  cotton  waste 
over  her  mouth  and  a  piece  of  cheesecloth 
around  that.  And  then  Gray  goes  out.  He 
takes  a  bus  to  Jamaica.  No  train  at  Ja- 
maica to  get  him  in  New  York  in  time  for 
that  8 :45,  so  he  takes  a  taxi  into  New  York. 
He  has  his  breakfast  at  the  Grand  Central 
station,  and  he  boards  the  8 :45  to  Syracuse, 
and  when  he  gets  to  Syracuse  he  calls  for 
two  friends,  and  he  has  got  on  the  vest  of 
the  suit  that  he  had  on  at  the  time  he  com- 
mitted the  murder,  and  on  the  left  breast  of 
that  vest  is  a  blood  stain  some  three  inches 
wide  and  six  or  seven  inches  long.  He  has 
got  to  get  rid  of  that,  and  he  plans  to  get 
rid  of  it  and  some  other  telltale  evidence 
too,  including  the  blue  shirt  of  Albert 
Snyder,  and  thai  is  destroyed.  He  is  rely- 
ing on  his  alibi  that  he  made  the  Saturday 
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noon.  In  the  meantime,  just  a  little  before 
eight  in  the  morning,  Mrs.  Snyder  is  found 
at  the  head  of  the  stairway  by  the  little 
girl,  and  the  little  girl  telephones  for  neigh- 
bors, and  they  come  over,  and  Mrs.  Snyder 
tells  them  the  story  that  she  and  Gray  had 
concocted  at  the  time  of  the  murder,  how 
the  house  had  been  entered  by  two.  burglars 
or  robbers,  one  was  a  great  big  man  with  a 
mustache  and  a  cap  which  was  drawn  over 
his  eyes,  a  dark  complexioned  man,  looking 
like  an  Italian ;  the  significance  of  the 
Italian  newspaper  comes  in  here,  he  looked 
like  an  Italian.  She  complained  that  she 
had  been  struck  on  the  head  and  bound  and 
gagged  by  these  bandits,  and  the  place 
robbed.  But,  she  had  placed  her  jewelry 
under  the  mattress.  The  appearance  of  the 
robbery  was  so  far-fetched  and  far  drawn 
that  it  did  not  look  like  a  robbery.  Mrs. 
Snyider  was  questioned  and  she  stuck  to  her 
story,  but  finally  out  came  the  truth  and 
she  told  about  Gray,  and  we  sent  to  Syra- 
cuse and  apprehended  Gray,  and  he  per- 
sisted in  what  he  thought  was  the  surefire 
alibi,  but  finally  Gray  confessed,  and  as 
part  of  our  proof  I  am  going  to  introduce 
before  you  the  statement  made  by  Kuth 
Snyder  and  the  statement  made  by  Henry 
Judd  Gray,  and  on  the  evidence  that  the 
State  will  present  to  you,  we  ask  you  to 
find  the  defendants  guilty  of  a  premeditated 
deliberate  murder  of  Albert  Snyder." 

(End   of  District  Attorney's   Opening 
Address. ) 
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People's  Witnesses : 

Forty-three  persons  testified  for  the  prosecution, 
their  evidence  consisting  chiefly  in 

1.  Establishing  the  corpus  delict; 

2.  Seeking  to  show  that  the  statements 
of  each  defendant  made  soon  after  arrest, 
denying  guilt,  were  false* ; 

3.  Tending  to  corroborate  the  confession 
of  each  defendant  which  the  prosecution 
choose  to  consider  as  true. 


Confessions. 

The  oral  "confession"  of  each  defendant  was  ad- 
mitted (f'ols.  3930-3981). 

The  written  "confession"  of  each  defendant  was 
received  in  evidence.  [This  defendant  objected  to 
both:  To  the  one  signed  by  herself  (fols.  3985- 
3997),  and  to  Gray's   ( fol.  4279).] 

Mrs.  Snyder  denied  that  she  made  the  self- 
inervminating  statements  in  either  confession. 
Also  she  never  admitted  the  truth  of  Gray's  "oon- 
fession"  but  denied  it. 

Each  "confession"  was  made  by  the  one  out  of 
the  presence  of  the  other. 

The  testimony  of  each  witness  will  not  be  dis- 
cussed here,  because  believed  unimportant  to  the 
point  we  raise  upon  this  appeal. 

We  expect  the  prosecutor  to  analyze  and  seek 
to  present  the  facts  in  their  aspect  most  favorable 

*Note:  (1)  Mrs.  Snyder  had  claimed  robbers  did  it. 
(2)  Mr.  Gray  had  claimed,  to  the  police  in  Syracuse,  where 
he  was  arrested,  he  had  not  left  that  city,  and  sought  to 
establish  an  alibi,  previously  arranged  with  his  friend,  Had- 
don  Gray,  of  Syracuse,  who  testified  as  to  his  part  in  fram- 
ing-up  the  alibi,  although  he  claimed  he  thought  was  for 
an  innocent  purpose. 
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to  the  People's  cause.    That  is  consistent  with  the 
character  of  his  advocacy. 

But,  whatever  the  probative  value  of  any  or  all 
the  evidence,  in  the  case  we  shall  rest  our  case  in 
the  hands  of  this  Court  upon  the  single  issue :  The 
trial  was  unfair  and  justice  requires  a  new  trial. 


POINT  I. 

The  denial  of  Ruth  Snyder's  motion 
for  a  separate  trial  was  an  abuse  of 
discretion,   and  vitiates  the  verdict 

and  judgment. 

The  forced  joint  trial  was  unfair  to 
Snyder. 


Upon  these  grounds : 

1.  The  granting  of  the  motion  was  with- 
in the  sound  discretion  of  the  trial  court. 

2.  To  the  knowledge  of  the  District  At- 
torney and  the  trial  court  and  Justice,  the 
defense  of  each  of  the  two  defendants  was 
distinct  and  different  from  and  antagon- 
istic to  the  other.  The  course  of  this  trial 
shows  this  to  he  true. 

3.  Especially  in  a  capital  case,  there- 
fore, the  denial  of  the  motion  was  not  in  ac- 
cordance with  the  exercise  of  sound  judicial 
discretion. 

4.  The  refusal  to  grant  a  separate  trial 
and  the  resulting  joint  trial,  as  conducted, 
deprived  Ruth  Snyder  of  a  fair  chance  to 
have  an  unbiased  jury  pass  upon  her  guilt 
or  innocence  at  issue,  and  irreparably  preju- 
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diced   her    rights    and    defense    before   the 
jury. 

5.  Evidence  incompetent  as  to  Snyder 
was  admitted  in  the  People's  case  in  chief: 

(a)  Co-defendant  Gray's  two  alleged 
oral  and  written  statements,  in  the  na- 
ture of  admissions  and  confessions,  pre- 
sumably binding  upon  Gray  alone  but  in 
fact  detrimental  to  Snyder  and  incapable 
of  being  separated  by  the  human  mind. 

6.  The  testimony  of  co-defendant  Gray 
was  extremely  prejudicial  to  Snyder. 

Although  he  testified  in  his  own  defense, 
his  charges  made  upon  the  stand  of  Mrs. 
Snyder's  complicity  in  the  actual  killing 
were  diametrically  opposed  to  the  nature  of 
her  defense,  which  was  for  the  jury  to  be- 
lieve or  not ;  and  in  effect,  Gray  became  a 
prosecution's  witness,  with  the  benefit  in 
aid  of  the  People's  cause  that  Gray's  credi- 
bility was  beyond  question,  because  his  tes- 
timony relating  to  his  own  participation  in 
the  crime  was  tantamount  to  a  plea  of 
guilty.  The  harm  done  Mrs.  Snyder  by  the 
introduction  of  Gray's  statements  during 
the  People's  main  case,  was  accentuated 
when  he  testified,  and  Mrs.  Snyder's  chances 
of  a  dispassionate  consideration  of  her 
claim  of  innocence,  by  the  jury,  to  which 
she  is  entitled  by  law,  were  definitely  fore- 
closed. 

7.  All  of  which  has  resulted  in  an  un- 
fair trial,  which  "is  a  reproach  to  the  ad- 
ministration of  justice." 

Ruth  Snyder  may  be  innocent  or  she  may  be 
guilty.  She  can  only  be  adjudicated  guilty  after 
an  impartial  trial. 

If  she  be  guilty  her  guilt  may  be  established  ac- 
cording to  the  course  of  justice  as  well  tomorrow 
as  yesterday,  before  a  jury  that  shall  hear  com- 
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petent  legal  evidence   only.     All  the  evidence   of 
the  people  continues  to  remain  fresh  and  intact. 

But  if  it  be  established  that  an  unfair  trial  has 
resulted  because  of  anything  occurring  upon  the 
trial,  the  duty  of  this!  Court  is  clear,  and  its 
power  to  grant  a  new  trial  Avill  be  exercised  in  the 
interest  of  justice.  (Peo.  v.  Creasy,  23G  K  Y. 
205.) 

"The  law,  however,  as  has  frequently  been 
stated,  makes  no  distinction  in  persons  and 
the  worst  of  men  when  brought  to  its  bar 
are  to  be  tried  according  to  uniform  and 
established  rules  and  practice.  No  depar- 
ture from  these  can  be  harmless  because  of 
the  seriousness  or  gravity  of  the  offense  or 
the  apparent  guilt  of  the  accused." 

Peo.  v.  Marwig,  227  N.  Y.  382. 


Tlie  Law. 

Separate  Trial  of  Co-Defendants. 

Construing  §  391  Code  Cr.  Pro.  in  effect  July  1st, 

1926. 

We  have  made  what  we  believe  to  be  an  ex- 
haustive study  of  the  law  governing  the  question 
of  joint  and  separate  trials.  We  have  delved  into 
textbooks,  cyclopedias,  works  of  reference  and  ad- 
judicated cases  in  order  to  determine  what  has 
been  the  course  of  the  law  as  interpreted  both  at 
common  law  and  under  statutes,  from  so  long  ago 
as  the  books  report,  down  to  the  present  day. 

The  quotation  from  the  cases  have  been  ar- 
ranged both  chronologically  by  the  year  in  which 
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they  were  decided,  and  alphabetically  by  state  or 
locality. 

This  form  of  presentation,  it  is  believed  readily 
shows  the  gradual  development  of  the  law  upon 
the  subject,  and  the  present  policy  of  the  law,  both 
here  and  abroad,  to  be  overwhelmingly: 

(a)  In  favor  of  exercising  judicial  dis- 
cretion by  granting  a  severance  in  criminal 
trials  of  co-defendants  whose  interests  and 
defenses  are  distinct  from,  hostile  and  anta- 
gonistic to  each  other. 

(b)  That  the  denial  of  a  separate  trial 
to  such  a  co-defendant  requesting  it,  is  an 
abuse  of  discretion  reviewable  by  the  appel- 
late courts. 

(c)  That  the  rule  enforced  by  the  ap- 
pellate courts  of  the  majority  jurisdictions 
including  those  most  enlightened  upon  the 
subject,  is  that  such  a  denial  amounts  to 
the  denial  of  a  vested  right,  deprives  the 
co-defendant  of  a  fair  trial  and  constitutes 
a  substantial  error,  for  which  the  resulting 
joint  trial  conviction  will  be  annulled. 

We  submit  that  this  Snyder  case  readily  falls 
within  the  scope  of  said  rules  which  we  are  about 
to  examine. 


I.— THE  COMMON  LAW  RULE. 

"At  Common  law,  where  two  or  more 
persons  are  jointly  charged  in  the  same  in- 
dictment with  a  capital  offense,  they  have 
not  a  right,  by  law,  to  be  tried  separately, 
without  the  consent  of  the  prosecutor,  but 
such  separate  trial  is  a  matter  to  be  allowed 
in  the  discretion  of  the  Court."  (And,  they 
could  be  tried  separately  against  their 
wishes   at   the   request   of   the   prosecutor. 
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Bates  v.  State,  128  Pac.  (Okla.)  1G3;  1914 
C  400  &  n;  also  cases  below.) 

U.    8.    v.    Ma  reliant,    12    Wheat.     (25 

U.  S.)  480  (1826)  ; 
U.  S.  v.  Ball,  163  U.  S.  072   (1896)  ; 
Peo.   v.    Vermilyea,  7   Cowen    (N.   Y.) 

108  (1827); 
Peo.  v.  Williams,  19  Wend.  377  (1838). 

In  the  Merchant  case,  Judge  Story  who  wrote 
the  opinion  in  the  U.  S.  Supreme  Court,  had  him- 
self so  held  when  the  case  was  before  him  at  the 
Circuit  Court  of  Mass.  In  his  exhaustive  opinion 
there,  he  said: 

"In  capital  cases  it  is  always  the  desire 
of  the  Court  to  grant  every  reasonable  favor 
to  the  prisoners.  But  it  is  at  the  same 
time  its  duty  to  allow  the  government  its 
fair  and  regular  claims  upon  a  joint  indict- 
ment over  a  capital  offense,  there  is  no 
doubt,  that  the  prisoners  may  be  jointly 
tried ;  and  it  is  equally  true,  that  upon  such 
an  indictment  they  may  be  severally  tried. 
I  do  not  cite  authorities  on  that  point  be- 
cause the  law  is  familiar  and  well  settled." 

U.  S.  v.  Marclvant,  Fed.  Cas.  16,  682. 

In  the  Vermilyea.  case,  which  arose  a  year  later, 
the  New  York  Supreme  Court  held : 

"It  is  now  the  settled  doctrine  that  the 
right  of  peremptory  challenge  being  out  of 
question,  two  or  more  defendants  jointly  in- 
dicted are  to  be  tried  jointly  or  separately, 
in  the  discretion  of  the  court." 

Peo.  v.   Vermilyea   (supra). 
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II.— THE   FIRST  NEW  YORK   STATUTE. 

It  appears  that  in  1829,  two  years  after  the 
Vermilyea  case,  the  first  statute  upon  the  subject 
cf  separate  trials  was  enacted,  thus : 

"When  two  or  more  persons  shall  be 
jointly  indicted  for  any  felony,  any  one  de- 
fendant requiring  it,  shall  be  tried  separ- 
ately. In  other  cases,  defendants  jointly  in- 
dicted shall  be  tried  separately,  or  jointly 
in  the  discretion  of  the  court." 

2  R.  S.  (1st  Ed.  1829)  pt.  4  ch.  2, 
Tit,  5  sec.  20,  p.  735. 

About  this  statute,  our  Supreme  Court  in  1838, 
said: 

"The  statute  secures  a  right  to  a  defend- 
ant indicted  upon  a  charge  of  felony,  that 
did  not  before  exist  *  *  *  the  act  abridges 
the  power  of  the  court  in  cases  where  the 
prisoner  insists  upon  a  separate  trial, — it 
must  be  granted  *  *  *."  (It  also  held  that 
the  statute  did  not  take  the  court's  power 
away  to  direct  a  separate  trial  on  motion 
of  the  District  Attorney.) 

Peo.  v.  Williams,  19  Wend.  377. 

This  provision  was  substantially  carried  forward 
(3  R.  S.  (1875)  (6th  Ed.)  p.  1030,  §25),  was 
incorporated  in  the  first  Code  of  Criminal  Pro- 
cedure (L.  1881  Ch.  501)  as  §391  and  has  so 
continued  until  recently  amended  by  L.  1926  ch. 
161  in  effect  July  1,  1926,  as  follows : 
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III.— THE   PRESENT   STATUTE. 

Code  Cr.  Pr.  §  391,  Separate  trial  of  defendants 
jointly  indicted, 

"Defendants  jointly  indicted,  may  be 
tried  separately  or  jointly,  in  the  discretion 
of  the  court." 

This  statute  was  in  force  when  the  crime  which 
is  the  subject  of  the  prosecution  herein,  took  place. 

We  therefore  see  that  the  question  of  a  co-de- 
fendant obtaining  a  separate  trial  is  now  again 
one  of  discretion  in  the  trial  court,  the  same  as 
at  common  law. 

No  constitutional  question  relating  to  the  pres- 
ent statute  is  advanced  here.  Counsel  believe  that 
the  amendment  and  the  statute  in  its  present  form, 
are  constitutional. 

Beazell  v.  Ohio,  296  IT.  S.  167. 

Indeed,  had  §  391  Code  Cr.  Pro.  been  repealed 
without  anything  substituting  it,  the  court  would 
be  perforce  left  to  exercise  its  discretion  in  pro- 
tecting parties  from  injustice. 

Code  Cr.  Pr.,  §  962 ; 
Peo.  ex  rel.  Weeks  v.  Piatt,  173  App. 
Div.  451. 

The  subject  treated  will  be  developed  according 
to  the  following  analysis : 

It  is  to  be  presumed  that  no  change  of  common 
law  rule  in  criminal  matters  was  intended  by  a 
statute  unless  the  statute  is  explicit  and  clear  in 
that  direction.     (Here  the  amendment  merely  re- 
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mits  the  matter  to   the   discretion  of  the   Court, 
where  it  existed  before  the  original  statute.) 

Peo.  v.  Palmer,  109  N.  Y.  110,  117; 
Peo.  v.  Wilson,  151  N.  Y.  403. 

Therefore,  we  are  to  examine  the  situation  pre- 
sented by  this  Snyder  appeal  in  the  light  of  what 
has  been  and  is  the  rule  relating  to  discretion  on 
the  question  of  granting  separate  trials  to  joint 
defendants  and  in  what  cases  the  discretion  will 
be  exercised. 

IV.— DISCRETION. 

1.  (a)  Its  nature. — General  definitions.  Means 
"sound  judicial  discretion,"  etc. : 

A  few  good  definitions  are  gathered : 

From  3  Words  and  Phrases: 

1.  "Discretion,  when  applied  to  a  court  of 
justice,  means  sound  discretion  guided  by  law. 
It  must  be  governed  by  rule,  not  by  humor.  It 
must  not  be  arbitrary,  vague,  and  fanciful, 
but  legal  and  regular.  City  of  New  York 
(N.  Y.)  5  Wend.  114,  12G;  Piatt  v.  Mwnroe 
(N.  Y.)   34  Barb.  291,  292." 

2.  "Discretion  does  mean  and  can  mean 
nothing  else  but  exercising  the  best  of  the 
court's  judgment  upon  the  occasion  that  calls 
for  it.  Tompkins  v.  Bands  (N.  Y.)  8  Wend. 
462,  468,  24  Am.  Dec.  46;  Rex  v.  Young  1 
Burrows,  556,  560." 

3.  "The  term  discretion  implies  the  ab- 
sence of  a  hard  and  fast  rule,  and  the  es- 
tablishment of  a  clearly-defined  rule  would  be 
the  end  of  discretion;  but  the  term  is  not  a 
word  for  arbitrary  will  and  unstable  caprice 
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Judicial  discretion  should  not  be,  as  Lord 
Coke  pronounced  it,  'a  crooked  cord,'  but 
rather,  as  Lord  Mansfield  defined  it,  'exercis- 
ing the  best  of  their  judgment  upon  the  oc- 
casion that  calls  for  it.'  Norris  v.  GlinkscaJes, 
25  S.  E.  797,  801,  47  S.  C.  488." 

4.  "To  say  that  granting  an  application 
rests  'in  discretion'  does  not  mean  that  it  may 
be  granted  or  refused  at  the  mere  will  or 
pleasure  of  the  judge,  but  that  he  is  to  exer- 
cise a  sound  judicial  judgment,  in  the  inter- 
est of  justice  and  prudence.  Abbott  v. 
L'Hommedieu,  10  W.  Va.  677;  Rose  v.  Brown, 
11  W.  Va.  122,  123." 

5.  "In  further  illustration  of  what  judicial 
discretion  ought  to  be,  but  not  infrequently  is 
not,  I  add  an  extract  from  an  opinion,  in  a 
case  of  national  importance,  by  one  of  our 
country's  greatest  men,  and  ablest  and  purest 
judges.  Chief  Justice  Marshall  says :  'Courts 
are  mere  instruments  of  the  law,  and  can  will 
nothing.  When  they  are  said  to  exercise  a 
discretion,  it  is  a  mere  legal  discretion;  a 
discretion  to  be  exercised  in  discerning  the 
course  prescribed  by  law,  and  when  that  is 
discerned  it  is  the  duty  of  the  court  to  fol- 
low it.  Judicial  power  is  never  exercised  for 
the  purpose  of  giving  effect  to  the  will  of  the 
judge;  always  for  the  purpose  of  giving  effect 
to  the  will  of  the  judge;  or,  in  other  words, 
to  the  will  of  the  law.'  Osborn  v.  United 
States  Bank,  22  U.  S.  (9  Wheat.)  738,  8GG,  0 
L.  Ed.  204." 

From  Bouvier's  Law  Dictionary. 

6.  "The  discretion  of  a  judge  is  said  by 
Lord  Camden  to  be  the  law  of  tyrants;  it  is 
always  unknown,  it  is  different  in  different 
men;  it  is  casual,  and  depends  upon  constitu- 
tion, temper  and  passion.  In  the  best,  it  is 
of  ten-times  caprice ;  in  the  worst,  it  is  every 
vice,  folly,  and  passion  to  which  human  na- 
ture is  liable.     Optima  lex  quae  minimum  re- 
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linquitt  arbitrio,  judidsj  optinws  judex  qui 
minimum  sibi.  Bacon,  Aph.;  2  Bell,  Suppl. 
to  Yes.  391:  Toullier,  liv.  3,  n.  338;  1  Lilly, 
Abr.  447.  But  the  prevailing  opinion  is  that 
discretion  must  not  be  arbitrary,  fanciful,  and 
capricious;  it  must  be  legal  and  regular,  gov- 
erned by  rule,  not  by  humor;  4  Burr.  2.~> : 
Judges  of  Oneida  Common  Pleas  v.  People,  18 
Wend.  (X.  Y.)  99." 

7.  "(aa)  As  understood  under  the  common 
law  rule  on  joint  and  separate  trials: 

"In  our  opinion,  it  is  a  matter  of  sound 
discretion,  to  be  exercised  by  the  court  with 
all  due  regard  and  tenderness  to  prisoners, 
according  to  the  known  humanity  of  our 
criminal  jurisprudence." 

Story,    J.,    in    U.    8.    v.   Ma  reliant,   12 

Wheat.  (25  IT.  S.),  480. 
8  B.  C.  L.,  Cr.  L.,  §  161. 

8.  "The  ends  of  justice  may  doubtless  be 
materially  affected  by  refusing  a  separate 
trial  in  some  cases;  and  where  the  discretion 
confided  to  the  judge  is  not,  in  the  opinion 
of  the  bench  properly  exercised,  they  may  per- 
haps grant  a  nor  trial  for  arbitrary  discre- 
tion." 

Peo.    v.     Ycrmilyca     (1827),    7    Cowen 
(X.  Y.)  108. 

Why  was  Code  Cr.  Pro.  §391  amended  in  1926 
to  its  present  form.7  What  teas  intended  by 
reposing  the  power  to  determine  who  shall  be 
tried  separately,  in  the  discretion  of  the 
Court/ 

Xo  better  qualified  person  could  furnish  the  an- 
swer than  Hon.  Frank  H.  Hiscock,  Ch.  J.  of  this 
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Court,  at  the  time  he  wrote  the  following,  advocat- 
ing the  amendment.  What  he  said  has  peculiar 
application  here : 

"At  the  present  time  our  Code  of  Crimi- 
nal Procedure  provides  that  'When  two  or 
more  defendants  are  jointly  indicted  for  a 
felony  any  defendant  requiring  it  must  be 
tried  separately.'  It  seems  to  me  that  this 
provision  should  at  least  be  modified  so  as 
to  give  the  trial  justice  discretion  to  deter- 
mine whether  or  not  such  defendants  should 
be  tried  separately.  The  disadvantages 
which  accrue  to  the  People  from  the  present 
provision  for  separate  trials  in  the  prosecu- 
tion of  persons  charged  with  a  joint  offence, 
as  for  instance  the  perpetration  of  robbery 
which  has  become  so  prevalent,  is  obvious. 
These  objections  have  recently  been  well 
summed  up  by  a  former  extremely  efficient 
District  Attorney  of  one  of  our  great  met- 
ropolitan counties,  now  a  Justice  of  the  Su- 
preme Court,  as  follows:  'When  a  district 
attorney  is  compelled  to  give  separate  trials 
the  witnesses  become  discouraged  because 
of  the  loss  of  time  involved  and  very  often 
because  their  employment  is  in  jeopardy. 
The  cost  to  the  county  is  great  and  it  is 
necessary  to  obtain  a  new  panel  of  jurors 
for  each  trial.  The  case  becomes  stale  and 
influence  is  used  to  prevent  witnesses  who 
have  appeared  at  the  first  trial  from  ap- 
pearing at  the  subsequent  trials.  This  is 
especially  so  with  crimes  of  violence  where 
witnesses  are  often  intimidated.' 

"The  onlv  substantial  reason  for  the 
present  provision  is  found  in  our  solicitude 
that  persons  charged  with  crime  shall  have 
n  fair  trial  and  this  has  led  us  to  fern-  that 
where  two  or  more  persons  were  being  tried 
together  the  case  of  one  might  be  prejudiced 
by  the  weight  of  evidence  produced  against 
the  others.  But  given  a  competent  and 
fair- minded  judge  it  would   appear  pretty 
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safe  to  assume  that  if  there  was  any  real 
danger  of  this,  it  would  be  avoided  by  exer- 
cising  the  discretionary  right  of  giving  a 
separate  trial.  Under  ordinary  circum- 
stances* it  would  seem  as  though  there 
would  not  be  any  disadvantage  to  an  inno- 
cent person  in  a  common  trial  in  excess  of 
what  is  now  claimed  to  arise  where  two  or 
three  accused  persons  are  consecutively  tried 
at  the  same  or  nearby  terms  of  court,  for 
in  these  cases  we  often  hear  the  claim  on 
appeal  that  the  possibility  of  securing  a 
fair  and  impartial  verdict  on  the  last  trial 
is  greatly  prejudiced  by  convictions  on  the 
preceding  ones." 

26  Col.  Law.  Rev.   (March,  192G),  25? 


V.— DISCRETION— Reviewability. 

Abuse  of  discretion  is  reviewable  regardless  of 
the  nature  of  the  case. 

Peo.  v.  Stock-ham  (1853)  ("in  very 
special  cases")  1  Park  Cr.  424; 

Knickerbocker  Trust  Co.  v.  Oneanta, 
197  N.  Y.  391; 

Peo.  ex  rel.  Flynn  v.  Woods,  218  N.  Y. 
124; 

Matter  of  Whitman,  225  N.  Y.  21. 

Specifically  in  cases  involving  the  question  of 
whether  or  not  a  separate  trial  should  be  granted, 
the  rule  is  that  the  discretion  is  "not  arbitrary, 


*Note:  Judge  Hiscock  has  an  obvious  reason  for  saying 
this.  Clearly  a  case  like  the  one  at  bar  is  not  an  ordinary 
one  of  joint  defendants  having  a  common  defense.  We  at- 
tach great  importance  to  this  opinion,  because  of  the  widely 
known  judicial  reputation   of  its  author. 
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but  a  legal  one,  and  if  not  properly  exercised" 
(the  Appellate  Court)*  "may  grant  a  new  trial 
for  that  reason." 

Peo.  v.  Vermilyea  (per  Savage,  Ch.  J.), 
7  Cowen   (1827)   N.  Y.  108. 

And,  the  so-called  "Baumes  Commission"  which 
was  authorized  to  inquire  into  the  matter  of  sug- 
gested reformation  of  laws  governing  the  practice 
in  criminal  cases,  reported : 

"SEPARATE  TETALS  FOR  THE 
JOINTLY  INDICTED." 

"As  the  law  now  stands,  when  two  or 
more  defendants  are  jointly  indicted  for  a 
felony,  any  defendant  requiring  it  must  be 
tried  separately,  while  in  other  cases,  de- 
fendants jointly  indicted  may  be  tried  sepa- 
rately or  jointly  in  the  discretion  of  the 
court.  We  believe  that  this  provision  works 
an  unnecessary  hardship  upon  prosecuting 
officers  in  the  preparation  of  cases  and  upon 
witnesses  who  are  compelled  to  attend  and 
rehearse  disgusting  details  several  times 
because  of  defendants  jointly  indicted  re- 
quiring separate  trials.  It  saves  expense 
to  the  state  and  promotes  speedier  adminis- 
tration of  the  law.  It  also  tends  to  elimi- 
nate the   chances   for  'spiriting  away'  wit- 


*  Note:  The  District  Attorney,  in  his  affidavit  submitted 
upon  the  motion  for  a  severance  in  this  capital  case,  prob- 
ably predisposed  the  Court  in  believing  that  discretion  is 
not  reviewable.  He  cited  two  cases:  Peo.  v.  White,  55  Barb. 
C06  (1864)  and  Peo.  v.  Strauss,  94  A.  D.  453  (1904).  (See 
record,  fols.  138-139.)  We  find  that  each  case  were  mis- 
demeanors. In  the  White  case,  the  Court  merely  said,  "The 
offense  was  a  misdemeanor,  and  being  so,  the  discretion  was 
final."  In  the  Strauss  case,  the  Court  held  that  upon  the 
evidence  of  conspiracy,  they  were  "properly  tried  together." 
(Even  this  shows  that  the  discretion  was  reviewed.)  There 
were  no  special  circumstances  for  the  exercise  of  discretion 
in  either  case.  Theiefore,  it  is  believed  that  the  prosecutor 
will  not  now  cite  the  same  two  cases.  However,  utile  per 
inutile,  non  vitiatur. 
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nesses  or  getting  them  out  of  the  jurisdic- 
tion during  the  delays  between  trials  and 
can  in  no  way  react  unfairly  to  the  defend- 
ant. In  the  revision  of  the  civil  practice 
of  the  state,  it  was  made  possible,  by  order 
of  the  court  to  bring  in  all  parties  at  one 
trial  who  were  interested  in  the  subject 
matter.  We  believe  that  here  is  ample  jus- 
tification for  conducting  trials  in  criminal 
cases  in  such  manner.  We  therefore  recom- 
mend that  the  granting  of  separate  trials  to 
those  defendants  jointly  indicted  be  lodged 
in  the  sound  discretion  of  the  court.'"* 

( Report  of  the  Joint  Legislative  Commit- 
tee on  the  Coordination  of  Civil  and 
Criminal  Practice  Acts ;  Legislative 
Document  #84  [1926],  page  21.) 


Grounds  for  Separate  Trial. 

FROM  TEXT  BOOKS. 

(We  omit  the  citations  because  they  will  be 
hereafter  examined.) 

First : 

Professor  Bishop,  in  his  treatise  lays  down  the 
general  rule  as  accurately  as  may  be  found  any- 
where, thus:  (2  Bish.  Neic  Cr.  Pro.)  : 

1.  SEVERANCE  AND  SEPARATE 
TRIALS. 

"§1018.  1.  THE  DOCTRINE— is,  that 
persons  jointly  indicted  are  prima  facie  to 
be  jointly  tried;  but  when  in  the  particular 
instance  this  would  work  injustice  to  a  party, 


*Note:  In  keeping  with  the  common  judicial  interpreta- 
tion of  discretion,  the  committee  says,  "sound"  discretion. 
The  adjective  is  vitally  important. 
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the  Court  under  the  common  law  will  per- 
mit a  severance  and  separate  trials,  and 
in  some  of  the  States  statutes  have  made 
further  provision  therefor.  To  particular- 
ize,— 

"2.  SEVERANCE  AND  SEPARATE 
TRIALS — Are  not  a  common  law  right; 
but  of  cause  shown  are  permitted  at  the  dis- 
cretion of  the  Court  alike  in  treason,  felony 
and  misdemeanor. 

"3.  THE  APPLICATION— for  the  sever- 
ance comes  ordinarily  from  the  defendant, 
but  it  may  be  from  the  State.  Some,  as- 
suming the  right  of  the  prosecuting  officer 
to  determine  the  order  of  the  trial,  deem 
that  therefore  he  may  sever  defendants  at 
pleasure. 

"4.  STATUTES— In  some  of  our  States 
permit  to  defendants  separate  trials  as  of 
right,  either  generally  or  in  specified  cases. 
By  construction,  the  demand  therefor  is  too 
late  after  the  jury  are  sworn  and  a  part  of 
the  evidence  is  in. 

"§1019.  1.  GROUNDS  FOR  SEVER- 
ANCE— The  common  law  rule  being,  for 
the  ordinary  cases,  that  the  trying  together 
of  joint  defendants  promotes  convenience 
and  justice,  if  in  an  individual  instance  the 
contrary  appears,  the  trial  should  be  sepa- 
rate.    Thus, — 

"2.  ANTAGONISTIC  DEFENSES— jus- 
tify a  severance.     So — 

"3.  IF  INDEPENDENT  EVIDENCE— 
incompetent  on  a  joint  trial  will  be  admis- 
sible on  a  several,  a  severance  should  be 
permitted;  as —  *  *  * 

"§  1019a.  1.  PREJUDICIAL— If  evidence 
which  is  incompetent  against  one  defendant 
is  to  be  introduced  against  another,  and  is 
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of  a  sort  to  be  prejudicial  to  the  former  in 
the  eyes  of  the  jury,  there  should  be  a  sever- 
ance.    Thus, — 

"2.  CONFESSIONS— by  one  defendant, 
involving  another,  are  admissible  only 
against  the  one,  and  are  calculated  to  prej- 
udice the  jury  against  the  other;  therefore 
if  then  "re  'o  be  introduced,  the  trials 
should  be  separate". 

Second : 

Wharton's  Cr.  Proc.  (10th  Ed.),  Vol.  1,  §§360- 
362,  states  the  same  rule  in  different  language : 

Sec.  360  :  "DEFENDANTS  MAY  ELECT 
TO  SEVER.  Where  several  persons  are 
jointly  indicted,  they  may  be  tried  sepa- 
rately, at  the  election  of  the  prosecution  or 
of  the  defendants.  The  prosecution  may 
sever  as  a  matter  of  right ;  but  the  question 
of  severance  is  usually  raised  by  the  defend- 
ants themselves,  as  to  whom  the  latter  is 
left  to  the  discretion  of  the  court.  Where 
they  elect  to  be  tried  separately,  and  where 
the  application  is  granted  by  the  court,  the 
prosecuting  officer  may  elect  whom  he  will 
try  first,  which  is  usually  at  his  discretion. 
But  after  the  jury  have  been  sworn,  and 
part  of  the  evidence  heard,  it  is  usually  too 
late  for  either  defendant  to  demand  a  sepa- 
rate trial. 

Sec.  361:  "SEVERANCE  SHOULD  BE 
GRANTED  WHEN  DEFENSES  CLASH. 
Where  the  defenses  of  joint  defendants  are 
antagonistic,  if  is  proper  to  grant  a  sever- 
ance. And  this  is  eminently  the  case  where 
one  joint  defendant  has  made  a  confession 
implicating  both,  and  which  the  prosecution 
intends  to  offer  on  trial." 


Third  : 

16  C.  J.  Section  2006. 

"6.     SEPARATE    TRIAL    OF    CO-DE- 
FENDANTS  (63)— a.  IN  GENERAL. 

Several  defendants  jointly  indicted  should 
be  tried  together  unless  the  court  orders 
separate  trials,  either  of  its  own  motion  or 
on  application  of  the  parties  (64).  But 
except  where  defendants  jointly  indicted 
are,  by  statute,  or  rules  of  court,  entitled 
to  demand  separate  trials  as  a  matter  of 
right  ( 65 ) ,  upon  a  proper  application  there- 
for (66),  as  where,  in  some  jurisdictions, 
they  are  given  this  right  in  case  of  an  in- 
dictment for  felony  67),  the  granting  or  re- 
fusing of  separate  trials  to  defendants  joint- 
ly indicted  is  a  matter  within  the  discretion 
of  the  court,  and  separate  trials  will  be 
granted  ordinarily  only  where  the  court 
in  its  opinion  sees  good  cause  therefor  (68) 
and  in  some  jurisdictions  this  latter  rule  is 
prescribed  by  statute  (69).  Under  some 
statutes  where  parties  are  jointly  indicted 
for  an  offense  which  does  not  require  the 
act  of  two  oi'  more  persons  for  its  com- 
mission, defendants,  upon  application,  have 
a  right  to  separate  trials  (70)  ;  but  they 
have  not  such  a  right  where  the  offense  is 
one  which  requires  the  joint  act  of  two  or 
more  persons  to   commit  it    (71)." 

16  C.  J.  Section  2007. 

"b.  RIGHT  TO  BE  TRIED  TOGETHER 
AND  WHO  MAY  ASK  FOR  SEPARATE 
TRIAL. 

A  right  to  a  separate  trial  does  not  give 
defendants  the  right  to  demand  to  be  tried 
jointly,  and  the  court  in  its  discretion  may 
order  separate  trials  over  an  objection  that 
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defendants  should  be  tried  together  (72). 
It  follows  that,  although  ordinarily  the  ap- 
plication for  a  severance  comes  from  one 
one  more  of  the  co-defendants  (73),  a  sever- 
ance may  be  ordered  in  the  discretion  of  the 
court  at  the  instance  of  the  state  (74)  ;  and 
where  justice  so  requires,  the  court  may 
order  separate  trials  of  its  own  motion 
without  waiting  for  an  application  by  either 
party    (75)." 

16  C.  J.  Section  2008   (page  780). 

"c.  GROUNDS  FOR  SEVERANCE  (1) 
IN  GENERAL. 

Where,  from  the  nature  of  the  case,  it 
appears  that  a  joint  trial  probably  will  be 
prejudicial  to  the  rights  of  one  or  more  of 
the  parties,  a  separate  trial  should  be 
granted  when  properly  requested.  Thus, 
where  the  defenses  or  interests  of  two  or 
more  jointly  indicted  are  antagonistic,  sepa- 
rate trials  may  and  should  be  allowed."* 

16  0.  J.  Section  2009   (page  786). 

"c.   GROUNDS  FOR   SEVERANCE. 

(2)  Separate  trials  may  be  granted  prop- 
erly where  it  appears  that  a  defendant 
would  be  prejudiced  on  a  joint  trial  by  the 
reception  of  evidence  which  is  not  admis- 
sible against  him,  but  which  is  competent 
against  his  co-defendant  *  *  *." 

"c.  CONFESSIONS  OR  ADMISSIONS. 

If  one  of  several  defendants  jointly  in- 
dicted has  made  admissions  or  confessions 


*Note:  Here  the  author  inserts  No.  77  and  cites: 
Affray — Where  two  persons  are  placed  on  trial  charged 
jointly  with  an  affray,  and  one  requests  a  severance,  diver- 
sity of  interest,  hostility,  and  common  fairness  require  that 
the  request  be  granted,  unless  public  interest  demands  a 
joint  trial. 

Frazee  v.   State   (Okl.   Cr.)    152,  p.  462. 
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involving  another  defendant,  the  court  may, 
in  its  discretion,  order  a  separate  trial,  so 
that  the  admissions  or  confessions,  while 
evidence  against  the  one,  may  not  prejudice 
the  other,  unless  the  prosecuting  attorney 
expressly  declares  that  such  statements  will 
not  be  offered  in  evidence  on  the  trial.  It 
is  not  error  to  deny  a  separate  trial  on  such 
ground,  where  the  court  expressly  limits 
testimony  as  to  the  admissions  or  con- 
fessions made  by  one  defendant  to  such  de- 
fendant alone,*  or  where  the  confession 
would  be  admissible  against  the  objecting 
defendant  in  case  he  is  tried  separately,  or 
does  not  prejudice  defendant,  as  where 
there  is  nothing  in  the  admission,  which  is 
not  otherwise  brought  out  in  the  testi- 
mony." 

ADJUDICATED  CASES. 

Let  us  now  pass  on  to  review  what  the  author- 
ities in  many  jurisdictions  have  held  from  very 
early  times  to  the  present  day,  upon  the  vital 
question  of  separate  trials  of  joint  defendants  and 
the  admissibility  of  incriminating  confession  by  a 
co-defendant. 


*Note:  Here  is  cited  this  one  case:  Peo.  v.  Hotz,  261 
111.  239,  103  N.  E.  1007,  in  which  the  Court  held  and  re- 
viewed a  conviction  for  murder  resulting  from  an  abortion. 
It  was  held  that  admissions  of  a  co-defendant  made  prior 
to  the  illness  which  produced  death,  and  evidence  of  his  pos- 
session of  appropriate  instrument  at  that  time,  was  properly 
received,  first  to  show  intent,  and  second  because  the  ad- 
missions were  made  in  furtherance  and  during  the  exist- 
ence of  the  conspiracy.  Yet  some  admissions  were  limited 
to  him  and  some  not,  also,  there  were  no  statements  involv- 
ing oth'TT  defendants.  The  Hotz  case  is  clearly  distinguish- 
able from  the  general  doctrine  announced  in  the  text. 

In  the  Snyder  case,  (a)  no  conspiracy  was  proven;  (b) 
each  defendant  made  confessions  after  the  crime  and  (c) 
by  them  each  accused  the  other.  So  that  the  Hotz  case,  in 
view  also  of  what  the  same  (111.)  Court  has  since  held,  does 
not  disturb  the  great  weight  of  authorities  as  stated  in  the 
text. 
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The  oldest  and  latest  cases  we  cite  are : 

Case  No.  1 : 

1581 — The   case    of   Edmund   Campion 

and  others; 
1  How.  Lt,  Tr.  (Ed.  1809)  1050. 

Case  No.  2 : 
1927— Peo.  v.  Xinrlin  (111.),  153  K  E. 
354. 

(This  case  will  be  given  in  its  proper 
order — it  is  the  latest  case  of  im- 
portance in  point.) 

Each  case  is  numbered  and  appears  in  its 
chronological  order  as  to  the  year  in  which  it  was 
decided.  The  nature  of  each  case  is  stated  and 
the  material  portion  of  the  opinion  of  the  Court 
is  quoted. 

Case  1. 

Edmund  Campion,  in  our  first  case,  and  seven 
others  were  jointly  indicted  for  Treason,  in 
conspiring  against  Queen  Elizabeth.  The  follow- 
ing occurred  (It  appears  that  the  severance  was 
not  requested  on  the  day  of  arraignment)  : 

"Campion.  My  lord,  for  as  much  as  our 
surmised  offences  are  severally,  so  that  the 
one  is  not  to  be  tainted  with  the  crime  of 
the  other,  the  offence  of  one  not  being  the 
offence  of  all,  I  could  have  wished  likewise 
that  for  the  prevention  of  confusion,  we 
might  also  have  been  severally  indicted,  and 
that  our  accusations  carrying  so  great  im- 
portance, and  tending  so  nearly  unto  us  as 
our  lives,  each  one  might  have  had  one  day 
for  his  trial.  For  albeit  I  acknowledge  the 
Jurors  to  be  wise  men  and  much  experi- 
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eneed  in  such  causes,  yet  all  the  evidence 
being  given  or  handled  at  once,  must  needs 
breed  a  confusion  in  the  Jury,  and  perhaps 
such  a  misprison  of  matters,  as  they  may 
take  the  evidence  against  one  to  be  against 
all,  and  consequently  the  crime  of  the  one 
for  the  crime  of  the  other,  and  finally  the 
guilty  to  be  saved,  and  the  guiltless  to  be 
condemned ;  wherefore,  I  would  it  had 
pleased  your  lordship  that  we  might  have 
had  several  days  of  trial* 

"Hudson.  It  seemeth  well  Campion  that 
you  have  had  your  counsel. 

"Campion.  No  counsel  but  a  pure  con- 
science. 

"Lord  Chief  Justice.  Although  if  many 
be  indicted  at  once,  the  Indictment  in  re- 
spect of  them  all  containing  all  their  names 
be  in  it,  yet  in  itself  being  framed  against 
several  persons  it  cannot  be  but  several  at 
the  trial,  whereof  evidence  shall  be  par- 
ticularly given  against  everyone,  and  to  the 
matters  objected  every  one  shall  have  his 
particular  answer,  so  that  the  jury  shall 
have  all  tiling*  orderly;  not  withstanding  I 
would  have  wished  also,  that  every  one 
should  Jiarc  had  his  several  dag  assigned 
him,  had  the  time  so  permitted,  but  since  it 
cannot  be  otherwise  ire  must  take  it  as  it 
is." 

In  the  trial  of  Woodhurue  &  Coke    (1722)    for 


*Note:  This  objection  seems  to  be  not  altogether 
groundless.  A  and  B  are  tried  together  for  a  felony,  a  wit- 
ness swears  that  A  confessed  to  him  that  he,  A,  together 
with  B  and  another,  committed  the  felony  in  question,  the 
judge  in  summing  up  tells  the  jury  that  this  is  evidence 
against  A,  but  not  against  B,  yet  there  is  great  dancer  that 
the  minds  of  the  jurymen  will  be  influenced  by  it,  with  re- 
gard to  the  case  of  B.  See  too,  the  case  of  Coke  v.  Wood- 
hurne,  A.  D.   1721   (V.  70,  p.  16). 
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disfiguring,    where    confessions    of    co-defendants 
were  used,  there  is  a  note,  as  follows : 

(Page  70)  :  "It  is  sufficiently  obvious, 
that  what  he  alleged  is  not  altogether 
groundless,  and  that  where  the  legal  evi- 
dence against  one  of  the  prisoners  is  suf- 
ficiently strong  to  establish  a  very  high 
probability  without  yet  superinducing  the 
moral  certainty  which  jurymen  ordinarily 
require  in  the  order  to  the  conviction  of  a 
prisoner,  the  suffering  a  jury  to<  hear  evi- 
dence tohich  is  not  legally  admissible 
against  him,  though  it  is  legally  admissible 
against  a  co-prisoner,  may  be  highly  preju- 
dicial to  the  former." 

Also: 

"Mr.  Burnett  (Treatise  on  the  Criminal 
law  of  Scotland,  chap.  25),  in  laying  down 
general  rules  of  evidence,  sets  forth  as  the 
eighth : 

"When  several  persons  are  prosecuted  for 
the  same  offence  (super  eodem  medio)  every 
objection  to  a  witness,  which  renders  him 
inadmissible  as  to  one  of  the  correi,  ought 
to  render  him  inadmissible  as  to  all,'  (quot- 
ing for  it  Kilkerran  vice  Witness,  No.  17)  ; 
and  observes,  that  'tills  rule  is  obviously 
founded  on  this,  that,  in  a  joint  delinqu- 
ency, it  is  difficult  to  separate  the  case  of 
each  prisoner  and  though  a  witness  may 
confine  his  evidence  to  acts  done  by  one, 
still  it  may  go  to  the  corpus  delicti,  which 
applies  to  all  of  them.'  " 

There  is  still  another  note  on  Page  71,  as  fol- 
lows: 

"In  a  case  in  Strange  (p.  021),  one  rea- 
son assigned  why  several  defendants  cannot 
be  joined  in  one  indictment  for  perjury  is, 
that  the  jury  might  on  the  trial  apply  to  all 
evidence  wdiich  is  but  evidence  against  one. 
I  recollect   that  in  a  case  of  two  persons 
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tried  together  at  the  Old  Bailey,  the  learned 
and  experienced  magistrate  who  presided 
clearly  stated  in  his  charge  to  the  jury, 
that  part  only  of  the  evidence  given  was 
applicable  to  both  the  prisoners;  notwith- 
standing which,  when  the  jurors,  who  had 
brought  in  a  verdict  of  guilty  against  both 
were  questioned  as  to  the  ground  on  which 
they  proceeded,  it  appeared  that  they  had 
applied  against  both  prisoners  the  whole 
evidence  given;  so,  after  farther  instruction, 
they  amended  their  verdict,  and  convicted 
one  and  acquitted  the  other  prisoner.  At 
the  end  of  the  Case  of  Noble,  Salisbury, 
and  Sayer,  vol.  15,  page  731,  is  an  argu- 
ment (qu.  composed  by  Emlyn),  to  prove 
that  any  man  though  jointly  indicted  with 
others  in  the  same  indictment,  may  of  right 
insist  to  be  tried  singly." 


Case  2. 

(1G82)  Boroskv's  Trial  (old  Bailey  Court), 
*  9  How.  St.  Trials  Cobbett's  (1811  Ed.)  1. 

This  was  an  indictment  against  Borosky,  Vratz 
and  Stern,  as  principals,  and  Count  Goningsmark 
as  accessory  before  the  fact,  for  the  murder  of  Mr. 
Thynn,  a  nobleman,  in  England  which  is  described 
as  "the  most  barbarous  and  audacious  murder  that 
bad  almost  ever  been  heard  of  in  England.  Count 
Coningsmark  was  "one  of  the  greatest  men  in  the 


*Note:  May  we  have  in  mind  that  this  work  collects 
all  of  the  ancient  remarkable  trials,  showing  the  course  of 
"immemorial  custom"  known  as  the  Common  Law,  and  is 
widely  recognized  as  a  valuable  reference  digest  of  the  most 
ancient  known  precedents  (Preface,  1st  Edition,  Vol.  I, 
printed   in    1719). 
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Kingdom  of  Sweden.'-  *  It  was  charged  that  the 
Count  had  some  design  upon  the  young  wife  of  the 
deceased,  who  had  left  him.  That  the  Count  set 
about  to  do  away  with  her  husband,  and  he  pro- 
cured Captain  Vratz,  formerly  his  servant  (who 
also  had  quarreled  with  Thynn ) ,  and  Borosky  and 
Stern  to  kill  Thynn.  Borosky  fired  the  shot.  Stern 
and  Vrazt  stood  by.  The  Count  was  absent.  The 
three  men  confessed,  claiming  that  the  Count  had 
induced  them  to  do  the  killing.  The  King's  at- 
torney, in  opening  the  prosecution,  told  of  the  con- 
fessions but  refrained  from  stating  that  they  in- 
volved the  Count,  who  had  not  confessed.  The 
trial  was  joint  against  all  four. 

The  justice  of  the  peace  (Mr.  Bridgman),  be- 
fore whom  the  three  men  confessed,  testified  that 
each  admitted  his  part  in  the  crime,  and  each  had 
signed  a  confession  (printed  at  pp.  122-123  of  the 
report).  The  witness  desiring  to  be  correct,  lest 
Ids  memory  fail  him,  offered  to  read  the  state- 
ment. The  Lord  Chief  Justice  directed  him  only 
to  refresh  his  memory,  confirming  his  testimony 
to  what  each  defendant  had  said  about  himself. 
Then  the  following  occurred    (Referring  to  Boro- 
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(Page  23)  :  "Sir Fra.  Winn:  Now,  Sir,will 
you  please  acquaint  my  Lord  and  the 
jury  what  he  or  any  of  them  confessed  of 
the  fact. 

L.  C.  J.  What  the  Polander  confessed 
first. 

Bridgman.  The  Polander,  upon  his  ex- 
amination before  Sir  John  Beresby  and  me, 


*Note:  Concerning  the  Count,  the  King's  solicitor  said 
to  the  jury:  "He  is  a  person  of  great  quality  and  I  am  ex- 
traordinarily sorry  to  find  the  evidence  so  strong  against 
him,  as  my  brief  imparts;  I  wish  his  innocence  was  greater, 
and  our  evidence  less;  for  he  is  a  person  of  too  great  qual- 
ity, one  would  hope,  to  be  concerned  in  a  thing  of  this  kind, 
but  that  he  was  the  main  abettor  and  procurer  of  this  bar- 
barous business,  we  shall  prove.  *  *  *  " 
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did  own  he  came  into  England  at  the  desire 
of  Count  Coningsmark. 

L.  C.  J.  Speak  only  as  to  himself;  for  it 
is  evidence  only  against  himself. 

Sir  Fra.  Winn.  My  Lord,  his  confession  is 
entire,  and  toe  can't  separate  it. 

L.  C.  J.  But  we  must  direct  what  is  just 
and  fitting.  His  evidence  can  charge  no- 
body but  himself;  and  that  is  the  reason  I 
would  not  have  his  examination  read;  for  it 
cannot  be  read  but  only  against  himself." 

This  ruling  of  exclusion  was  adhered  to  with 
respect  to  Mr.  Bridgman's  proposed  testimony  as 
to  what  each  of  the  three  confessors  had  admitted 
concerning  .each  other's  participation  ("L.  C.  J.: 
We  must  not  let  the  jury  be  possessed  by  that 
which  is  not  evidence'').  All  these  three  upon 
being  asked,  admitted  the  statements  in  the  con- 
fessions, concerning  their  own  complicity.  The 
Count  had  denied  guilt. 

The  remarks  of  Sir  John  Hawles,  then  Solicitor 
General  of  the  realm,  after  the  Coningsmark  trial 
and  concerning  it  and  the  admissibility  of  rejected 
evidence,  are  appended  to  the  case.  It  is  there 
said: 

(p.  126)  :  "All  will  agree  that  the  mur- 
der of  Mr.  Thynne  was  one  of  the  most  bar- 
barous and  impudent  murders  that  ever  was 
committed  and  of  that  murder  Count  Con- 
ingsmark, though  he  escaped  punishment, 
was  the   most   guilty." 

(The  trial  chief  justice  is  then  criticized  for  not 
having  asked  Vratz  and  Borosky  if  they  had  any- 
thing to  say  for  themselves,  "which  was  an  in- 
justice.")    He  then  continues : 

(p.  12(i)  :  "1  do  agree,  that  what  they  said 
before  the  justice  of  peace  was  not  evidence 
against  the  count  *  *  *." 
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On  page  10  of  this  BorosTcy  (and  Coningsmark 
trial),  there  is  a  note  referring  to  "The  case  of 
the  Regicides"  (1G60)  8.  How.  St.  Tr.  947,  and 
stating  that  joint  defendants  were  frequently  tried 
severally.  Upon  turning  to  the  case  of  the  Regi- 
cides, we  find  that  29  men  were  jointly  accused  of 
having  killed  Ring  Charles  the  First,  and  they 
were  all  tried  severally  (see  page  979  [8]  that 
case),  on  which  page  also  appears  a  note  referring 
to  six  other  cases  involving  the  question  of  sepa- 
rate trials. 


Case  3. 

In  Peo.  v.  Howell  (N.  Y.  1809),  4  Johns. 
296,  which  was  held  not  to  be  a  capital  forgery, 
though  it  was  so  supposed  at  first,  there  were  two 
joint  dependents.  Howell  had  moved  for  a  sepa- 
rate trial  but  was  overruled. 

Chief  Justice  Kent  wrote  (after  holding  that 
the  case  was  not  a  capital  one)  : 

"In  all  cases,  at  least  where  the  right  of 
peremptory  challenge  does  not  exist,  and 
two  persons  are  jointly  indicted,  they  may 
be  tried  jointly  or  separately  at  the  discre- 
tion of  the  Court.  This  is  the  settled  prac- 
tice, both  here  and  in  England,  and  no  ob- 
jection to  it  exists  sufficient  to  outweigh  the 
public  convenience  of  the  rule". 


Case  4. 

In  U.  S.  r.  Marchant  (1826),  (Fed.  Ct.  Case 
No.  10,082),  affd.  12  Wheat.  (25  U.  S.)  480,  for 
murder  on  the  high  seas.  Two  joint  defendants 
severally  pleaded  not  guilty  and  moved  for  sepa- 
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rate  trial  contending  it  as  a  matter  of  right. 
The  Court  said  (Judge  Story)  : 

(Page  580)  :  "In  capital  cases  it  is  always 
the  desire  of  the  court  to  grant  every  reas- 
onable favor  to  the  prisoners.  But  it  is  at  the 
same  time  its  duty  to  allow  the  government 
its  fail-  and  regular  claims.  Upon  a  joint  in- 
dictment over  a  capital  offense,  there  is  no 
doubt,  that  the  prisoners  may  be  jointly 
tried;  and  it  is  equally  true,  that  upon  such 
an  indictment  they  may  be  severally  tried. 
I  do  not  cite  authorities  on  this  point,  be- 
cause the  law  is  familiar  and  well  settled. 
Where  the  trial  is  separate,  each  party  is, 
of  course,  entitled  to  the  full  number  of 
peremptory  challenges.  Where  the  trial  is 
joint,  the  right  of  peremptory  challenge  is 
in  no  degree  narrowed  or  affected.  Each 
prisoner  has  a  right,  in  such  a  case,  to 
challenge  the  full  number,  and  is  unaf- 
fected, in  this  respect,  by  what  the  other 
prisoners  do. 

%  -::-  •::•  ..jt  js  aroned,  that  the  right  of  a 
separate  trial  is  a  necessary  result  of  the 
several  right  of  challenge,  if  the  prisoner 
chooses  to  claim  it.  The  reasoning  is  of 
tit  is  sort.  The  prisoner,  in  favorem  vitse, 
has  a  limited  right  to  elect  his  jury.  If 
lie  is  tried  alone,  it  is  always  in  his 
power  to  say  who  that  jury  shall  be. 
P>ut  if  he  is  tried  jointly  with  another 
person,  then  the  jurors  who  may  wish  to 
serve  on  his  trial  may  be  challenged  by  the 
other  prisoner  and  so  his  right  of  election 
and  selection  may  be  materially  impaired. 
This  is  complained  of  as  a  hardship,  which 
the  law  will  not  allow.  If  the  argument  it- 
self be  well  founded  in  point  of  law,  the 
conclusion  is  certainly  right :  for  in  a  capi- 
tal case  the  full  benefit  of  the  parties'  rights 
ought  to  be  saved  to  him  with  the  utmost 
tenderness."  (The  Judge  then  reviews 
Blackstone  and  authorities,  i 
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"It  remains  to  examine  the  American 
cases.  The  case  of  U.  S.  v.  Insurgents  of 
Pa.,  Fed.  Case  No.  15,443  does  not  appear 
to  have  any  direct  bearing,  except  so  far  as 
it  shows  that  the  rules  of  the  common  law, 
in  all  cases  not  expressly  provided  for, 
ought  to  be  followed  in  criminal  trials." 

Then  Judge  Story  discusses  Judge  Kent's  opin- 
ion in  Peo.  v.  Howell,  4  -John.  290,  and  says  con- 
v.  rning  it : 

"I  think  I  may  say,  that  such  an  opinion 
establishes  the  conclusion  that  after  that 
period  no  doctrine  was  known  in  New 
York  recognizing  the  absolute  right  of  a 
prisoner  to  a  separate  trial.  If  it  had  been 
it  could  not  have  escaped  the  notice  of  this 
accurate  Judge. 

He  then  continues : 

''I  have  made  inquiries  among  those 
learned  minds  in  our  own  State,  whose 
situations  would  lead  them  to  a  thorough 
knowledge  of  the  practice;  and  the  result 
of  those  inquiries  is  this : 

"No  case  has  occurred  in  ivMch  when  the 
prisoner,  jointly  indicted  with  others,  has 
moved  for  a  separate  trial,  it  has  ever  been 
objected  to  by  the  officers  of  the  govern- 
ment, or  denied  by  the  court.  On  the  con- 
trary, it  has  been  altoa/ys  (/ranted,  without 
objection,  under  the  prevailing  notion,  that 
if  not  of  right,  it  was  at  least  a  sound  ex- 
ercise of  legal  discretion. 

"If  the  point  ever  had  been  made  and  de- 
cided, I  would  gladly  follow  the  course  of 
the  court ;  but  it  has  not.  I  cannot  how- 
ever say,  that  there  is  now  any  clear  au- 
thority in  favor  of  the  motion,  as  a  matter 
of  right,  which  is  the  only  way  in  which 
the  counsel   of  the  prisoner  has   advisedly 
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chosen  to  present  the  point  to  this  court. 
On  the  other  hand,  there  is  a  direct  author- 
ity, before  an  eminent  judge  against  it.  In 
criminal  oases,  a  court  should  slowly  ad- 
vance any  new  doctrines;  and  for  one,  I 
must  say,  that  although  my  first  impres- 
sion, upon  a  cursory  examination  of  the 
authorities,  was  in  favor  of  the  motion,  as 
a  matter  of  right,  my  final  judgment  is 
against  it. 

"If  the  motion  shall  be  put,  as  a  matter 
of  discussion,  to  the  court,  it  will  present  a 
very  different  question.  Iu  favor  of  life, 
especially  where  the  party  puts  his  defense 
upon  a  ground  distinct  from  his  fellow 
prisoner,  and  adverse  to  him,  there  is  much 
reason  to  induce  a  court  to  yield  every  in- 
dulgence, not  absolutely  inconsistent  with 
justice  to  the  government.  I  am  for  over- 
ruling the  motion  in  its  present  form,  be- 
cause it  claims  it  as  a  matter  of  right, 
leaving  the  prisoner  to  any  new  course, 
which  his  counsel  may  advise'*. 

See  above  March  ant  case  affirmed;  U.  8.  v.  Mar- 
chant,  12  Wheat.  (25  U.  S.)  480,  Judge  Story  also 
writing  for  the  Court. 


Case  5. 

In  the  leading  case  of  People  v.  Vermilyea 
(1827),  7  Cowen  (N.  Y.)  108  (viol,  banking  laws) 
in  which  a  motion  for  a  change  of  venue  was  con- 
tested, because  of  an  alleged  expression  of  opinion 
by  a  juror,  several  defendants  were  jointly  in- 
dicted through  the  failure  of  certain  companies 
entailing  financial  losses  on  many  people.  Three 
defendants  upon  the  same  indictment  had  been 
separated,  one  had  been  tried  and  acquitted,  the 
rest  of  the  defendants  had  been  tried  during  25 
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days,  and  the  jury  disagreed;  and  upon  the  second 
trial  lasting  12  days,  the  defendants  were  con- 
victed. A  challenge  for  principal  cause  against 
a  juror  upon  the  second  trial,  for  having  expressed 
an  opinion  of  guilt,  he  having  heard  all  of  the 
testimony  in  the  former  trials,  had  been  dis- 
allowed. The  defendants  claim  that  most  of  the 
matters  against  them  were  entirely  distinct;  but, 
owing  to  the  frame  of  the  indictments  and  the 
rules  adopted  in  the  trial,  they  were  admitted  in 
evidence,  that  various  transactions  were  proved 
with  which  part  of  the  defendants  appeared  to 
have  had  no  connection  and  other  transactions 
with  which  others  of  the  defendants  appeared  to 
have  had  no  connection.  That  the  charge  was  cal- 
culated to  excite  public  feeling  against  defendants. 
Defendant  Baker  submitted  that  he  should  be  tried 
separately,  that  the  cause  was  rendered  compli- 
cated by  coupling  him  with  others  and  with  trans- 
actions and  institutions  with  which  he  had  no 
connection,  and  that  three  of  counsel  for  other 
defendants  made  violent  attacks  upon  him  in  their 
summing  up.  The  high  court  reversed  the  convic- 
tion because  the  challenge  was  disallowed  and 
granted  a  new  trial,  but  denied  the  motion  for 
change  of  venue  and  left  the  question  of  a  separate 
trial  for  the  trial  court. 

The  Court    (per  Savage,  Oh.  J.),  in  discussing 
the  question  of  separate  trial,  said: 

'•Baker  submits,  on  his  own  behalf,  hav- 
ing a  distinct  objection :  He  wishes  *  *  * 
that  he  be  tried  separately  from  the  other 
defendants  *  *  *.  We  think  that  the  in- 
dictment must  go  down  to  the  Circuit  as 
to  all  the  defendants  *  *  *.  The  cause 
going  there,  the  question  of  severance  must 
be  decided  by  the  judge  before  whom  the 
trial   takes   place.      It   is   now   the    settled 
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doctrine,  that,  the  right  of  peremptory  chal- 
lenge bemg  out  of  question,  two  or  more 
defendants  jointly  indicted,  are  to  be  tried 
jointly  or  separately  in  the  discretion  of 
the  court.  Perhaps  we  might  think,  were 
the  cause  pending  before  us  for  trial,  and 
the  case  presented  as  it  now  appears,  that 
the  defendants  should  he  separately  tried. 
The  ends  of  justice  may  doubtless  be  ma- 
terially affected  by  refusing  a  separate  trial 
in  some  cases;  and  where  the  discretion 
confined  to  the  judge  is  not,  in  the  opinion 
of  the  bench  properly  exercised,  they  may 
perhaps  grant  a  new  trial  for  that  reason; 
for  it  is  a  legal  and  not  an  arbitrary  dis- 
cretion. But  we  cannot  now  decide  the 
point.  We  do  not  know  how  the  facts  may 
appear  to  be  at  the  Circuit". 

Judge  Woodworth,  upon  the  same  proposition, 
concurring  in  refusing  change  of  venue,  said: 

"I  concur  with  the  Chief  Justice  in  his 
remarks  upon  Baker's  motion;  and  particu- 
larly in  the  suggestion  upon  the  question 
of  severance,  *  *  *  but  I  clearly  hold,  that 
were  I  presiding  at  the  trial  of  a  criminal 
charge  against  persons  jointly  indicted,  but 
wholly  disconnected  in  the  acts  through 
which  they  are  sought  to  be  convicted;  on 
ascertaining  that  fact  /  should  deem,  it  my 
duty  to  grant  them  separate  trials." 

Case  C>. 

In  United  Stales  v.  Wilson  et  ah,  28  F.  ('as. 
16,730,  1  Bald.  78  (1830),  before  the  Circuit 
Court  of  Pennsylvania,  two  defendants  were  in- 
dicted for  robbing  (he  mail.  A  motion  was  made 
for  separate  trial  upon  the  following  grounds: 

1.  "That  the  evidence  of  the  confessions 
of  one  of  the  prisoners  will  be  given  by  the 
U.  S." 
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3.  "That  the  defense  of  one  prisoner  will 
implicate  the  other." 

"By  the  Court:  Whatever  doubt  may 
have  been  entertained  before  the  case  of 
Marchant,  12  Wheat.  (25  U.  S.)  480,  it  is 
now  settled  that  separate  trials,  on  joint  in- 
dictments are  matters  of  discretion  in  the 
court,  and  not  of  right.  The  court  Avill  not 
interfere  where  the  counsel  for  the  United 
States  agrees  to  separate  trials.  If,  in  his 
opinion,  public  justice  requires  a  joint  trial, 
the  court  will  not  direct  a  several  trial 
without  cogent  reasons.  As  a  general  rule, 
the  public  prosecutor  has  the  right  to  elect, 
and  the  courts  are  very  unwilling  to  control 
it.  Had  he  felt  it  his  duty  to  oppose  the 
motion,  we  may  not  have  thought  it  a 
proper  case  for  granting  it;  but  as  he  has 
not  done  it,  we  think  the  third  reason  as- 
signed a  reasonable  ground  for  allowing  a 
separate  trial,  and  direct  it  accordingly." 


Case  7. 

In  Roche  <ind  Emanuel  v.  State  (1807),  5 
Coldw.  39  (45  Tenn. ),  two  defendants  were  tried 
jointly  and  convicted  of  stealing  cotton  and  each 
was  sentenced  to  five  years.  Both  moved  for  a 
severance  which  was  denied.  The  affidavit  of 
Roche  stated  besides  questions  of  selection  of  a 
jury  by  him,  that  his  defense  and  that  of  Emanuel 
were  diametrically  opposed  to  each  other.  At 
page  48  the  court  said : 

"It  appears  from  the  bill  of  exception 
that  the  defendants  when  brought  to  the 
bar  of  the  court  and  arraigned,  moved  the 
court  for  a  severance,  as  their  defenses  were 
antagonistic;  which  motion  was  overruled; 
to  which  action  of  the  court,  the  defendants 
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accepted,    and    offered    to    make   affidavits, 
stating  the  grounds  of  severance  *  *  *." 

"We  think  there  are  two  grounds  on 
which  the  judgment  in  this  case  should  be 

reversed." 

"1st,  *  *  *  We  think  it  clear  in  this  case 
that  the  defendants,  whose  defenses  were 
antagonistic,  should  not  have  been  forced 
to  go  to  trial  jointly.  In  many  cases  the 
ends  of  justice  will  be  better  attained  by 
granting  separate  trials  to  defendants 
jointly  indicted.  The  case  under  considera- 
tion furnishes  an  illustration  of  the  truth 
of  the  proposition". 


Case  8. 

Iu  Com.  v.  James,  99  Mass.  438  (1868),  the 
deceased  was  hit  with  a  hatchet.  A  woman  saw 
two  men  come  out  of  the  room,  and  she  identified 
the  two  defendants,  Charles  and  Silas  James.  In- 
dictment for  murder. 

Before  the  jury  was  called,  counsel  for  Silas 
James  moved  for  a  separate  trial  assigning  espe- 
cially as  reason  therefor,  that  in  support  of  the 
prosecution  evidence  would  probably  be  introduced 
of  a  confession  of  Charles  T.  James,  which  impli- 
cated both  himself  and  Silas  in  the  commission  of 
the  crime.  The  testimony  of  a  witness  before  the 
Coroner  was  read  which  tended  to  prove  such 
confession. 

Appellant's  attorney  submitted : 

"It  is  the  custom  to  grant  separate  trials 
of  prisoners  whenever  requested.  Ma  reliant 
case,  4  Mason  170.  In  the  present  case  the 
evidence  of  the  confession  will  be  competent 
against  one  of  the  prisoners  and  incom- 
petent against  the  other;  but  neither  coun- 
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sel  nor  the  court  could  prevent  its  having 
an  effect  upon  the  minds  of  the  jury  against 
Silas.  Certainly  the  court  would  feel  it  a 
duty  to  keep  this  evidence  from  prejudicing 
the  case  of  Silas.  See  Com.  v.  Robinson,  1 
Gray  555.  But  as  the  confession  implicates 
Silas  in  express  terms,  his  case  could  not 
fail  to  be  prejudiced." 

The  District  Attorney  countered : 

"It  is  the  general  custom,  when  prisoners 
are  indicted  together,  to  try  them  together. 
Judge  Story  himself  thought  differently  as 
to  this,  after  giving  the  opinion  in  the 
March  a  nt  case.  *  *  * 

"The  granting  of  this  motion  is  a  matter 
of  discretion  in  the  court.  The  fact  that 
either  or  each  of  the  prisoners  charges  the 
other  with  the  crime  has  been  held  insuffi- 
cient. Such  accusation  is  common,  when 
the  evidence  is  strong." 

The  Court  held: 

Chapman,  Ch.  J. :  ''The  general  rule  is 
that  persons  jointly  indicted  should  be  tried 
together.  It  is  conceded  that  the  court  may 
in  its  discretion  order  separate  trials.  This 
should  not  be  done  unless  it  appears  that 
one  or  more  of  the  defendants  may  be 
prejudiced  by  a  joint  trial. 

"But  in  the  present  case,  if  the  common- 
wealth  intends  to  offer  in  evidence  the 
whole  confession  of  Charles  T.  James,  its 
application  to  Silas  James  as  well  as  to 
himself  may  prejudice  Silas,  and  the  motion 
should,  be  grunted.  We  regard  this,  how- 
ever, as  an  exceptional  case.  It  will  gen- 
erally be  safe  to  try  parties  together  al- 
though some  admissions  may  be  made  by 
one  that  are  not  binding  on  the  other." 
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The  reporter  then  says: 

"The  attorney  genera]  (after  consultation 
with  the  district  attorney  who  was  with 
him)  said  that  lie  would  not  offer  the  evi- 
dence of  tfie  confession.  The  motion  for  a 
separate  trial  was  thereupon  overruled. 
The  trial  proceeded.  (No  confession  was 
used.)  They  were  found  guilty  and  were 
hung." 


Case  9. 

In  White  et  al.  v.  The  People,  81  111.  333,  de- 
cided in  187f>,  where  the  defendants  were  jointly 
charged  with  murder,  the  Court  said: 

"The  plaintiffs  in  error  respectively  raise 
many  questions  relating  to  the  competency 
of  different  parts  of  the  evidence.  These 
questions  arise  chiefly  from  the  fact  that 
both  parties  were  tried  by  the  same  jury 
and  many  portions  of  the  evidence  com- 
petent as  against  one  were  not  competent 
as  against  the  other;  and  still,  in  effect, 
very  damaging  to  the  party  against  whom 
such  testimony  was  not  competent.  In  such 
cases,  it  is  very  difficult  for  a  juror  to 
direst  Jiimself,  under  instructions,  from  the 
illegitimate  effect  of  such  evidence  from  the 
court,  and  not  be  affected  thereby. 

"In  view  of  the  judgment  this  court  is 
about  to  enter,  it  is  unnecessary  to  discuss 
these  questions.  This  is  a  case  wherein  it 
is  eminently  fit  that  these  plaintiffs  in  error 
should  hare  separate  trials."  (Which  was 
directed. ) 
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Case  10. 

In  Morrow  et  al.  v.  State  (1884),  82  Tenn.  (14 
Lea)  475,  the  indictment  was  for  murder  first 
degree,  by  the  first'  count  against  all  three  defend- 
ants. By  the  second  and  third  counts  the  indict- 
ment charged  William  Morrow  as  principal  and 
Ransom  Morrow  and  Bellamy  as  accessories  be- 
fore the  fact.  Bellamy  had  before  been  indicted 
alone  for  the  murder  and  acquitted.  Upon  this 
trial  "William  Morrow  was  convicted  of  murder 
first  degree  and  Ransom  Morrow  and  V.  F.  Bel- 
lamy as  accessories  thereto  before  the  fact,  the 
jury  finding  mitigating  circumstances  as  to  all  of 
them,  and  they  were  each  sentenced  to  imprison- 
ment for  life. 

The  syllabus  reads: 

"2.  Trial.  Severance.  Where  defenses 
are  antagonistic  and  the  ends  of  justice  will 
be  better  obtained  by  separate  trials,  a  sev- 
erance should  be  granted;  but  the  question 
is  one  addressed  to  the  sound  discretion  of 
the  court,  and  unless  abused,  a  new  trial 
would  not  be  granted  by  this  court  because 
a  severance  has  been  refused." 

The  Court  found  that  discretion  had  been 
abused. 

Under  the  common  law  rule  as  then  existing, 
the  wife  of  a  codefendant  was  not  a  competent 
witness  on  behalf  of  another  defendant.  The  ap- 
plication for  a  separate  trial  hinged  partly  upon 
that  fact.  Upon  arraignment  each  defendant 
pleaded  not  guilty  and  moved  for  a  severance  upon 
affidavits.  William  Morrow  stated  that  the  state 
would  rely  upon  confessions  which  witnesses  had 
sworn  and  would  swear  had  been  made  by  him  to 
them,  to  the  effect  that  he  had  acknowledged  and 
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confessed  said  murder  to  them  with  his  reasons 
for  doing  the  same;  and  that  his  sister,  the  co- 
defendant's  wife,  should  testify  for  him,  but  she 
was  incompetent  under  the  common  law  rule, 
upon  a  joint  trial. 

Also,  in  said  affidavit,  William  Morrow  stated 
that  he  believed  that  the  stale  would  rely  as 
against  iiis  codefendants,  upon  certain  alleged 
confessions  which  witnesses  would  swear  were 
made  by  each  of  the  said  codefendants,  to  them, 
which  were  not  made  in  his  presence  and  hearing, 
and  the  necessary  effect  of  the  same  upon  a  joint 
trial  would  be  to  prejudice  him,  although  incom- 
petent as  evidence  against  him. 

The  affidavit  of  Ransom  Morrow  stated  that  the 
state  in  order  to  establish  the  murder  would  r;  ly 
on  certain  alleged  confessions  of  William  Morrow 
not  made  in  his  presence,  to  the  effect  that  he, 
William  Morrow,  killed  the  deceased,  and  which 
confessions  included  statements  that  Ransom 
Morrow  counseled  William  to  do  so;  and  that 
said  alleged  confessions  while  incompetent  as  evi- 
dence against  him  (Ransom)  would  necessarily, 
upon  a  joint  trial,  prejudice  him  in  the  minds  of 
the  jury.  Pie  also  claimed  that  Mrs.  Bellamy 
would  be  an  important  witness  in  his  favor,  and 
that  he  could  not  have  the  benefit  of  her  testimony 
if  the  trial  were  joint. 

Bellamy  in  his  affidavit  stated  that  he  could 
prove  by  William  Morrow  that  he  did  not  counsel, 
advise  or  procure  him  to  kill  the  deceased,  and 
that  without  a  severance  he  would  be  deprived 
of  the  testimony  of  his  codefendant,  under  the 
rule  of  evidence. 

The  court  declined  to  permit  a  severance  and 
defendants   were   tried   jointly.      Upon    the    trial, 
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offer  of  proof  was  made  substantially  as  slated  in 
the  affidavits.     The  Court  said : 

(Page  481)  :  "The  question  as  to  whether 
a  severance  should  be  allowed  is  one  which 
addresses  itself  to  the  sound  discretion  of 
the  court,  and  unless  abused,  this  court  will 
not  grant  a  new  trial  on  account  of  the 
refusal  of  the  court  to  permit  a  severance. 
Where  the  defenses  arc  antagonistic,  and 
the  ends  of  justice  will  be  better  attained 
by  separate  trials,  the  court  should  grant  a 
severance.  Citing  authorities  and  the 
Roach  case,  supra.) 

(P.  482)  :  "In  this  case,  the  offenses 
with  which  the  defendants  are  charged,  al- 
though included  in  the  same  indictment,  are 
separate  and  distinct  offenses.  *  *  *  And 
while  under  proper  instructions  of  the 
court,  the  confessions  of  each  of  the  parties 
might  possibly  have  been  restricted  in  their 
effect  to  the  parties  making  them,  yet  the 
dangerous  tendency  of  such  confessions 
upon  a  joint  trial  to  affect  injuriously  the 
other  parties  as  against  whom  they  were 
incompetent  testimonv,  cannot  be  ques- 
tioned. *  *  *  " 

(P.  483)  :  "  *  *  *  While  the  testimony 
in  the  record  tends  very  strongly  to  nega- 
tive this  fact  (that  Ransom  and  William 
Morrow  were  informed  of  the  assault  just 
before  the  killing),  yet  it  was  competent  to 
go  to  the  jury  to  be  considered  for  what  it 
was  worth,  in  their  judgment,  as  tending  to 
show  provocation  *  *  *  " 

(P.  483)  :  "We  are  of  the  opinion  that 
the  ends  of  justice  would  have  been  better 
subserved,  and  the  offenses  with  which  the 
defendants  were  charged,  irerc  so  distinct 
and  separate  as  to  require  that  a  severance 
in  the  trials  should  have  been  had,  and  the 
defendants   respectively  have  been  allowed 


100 


the  benefit  of  the  testimony  offered  to  the 
extent  that  it  was  competent,  as  above  in- 
dicated, the  refusal  of  which  was  error." 

(P.  485)  :  "For  the  errors  above  speci- 
fied the  judgment  must  be  reversed,  and  the 
cause  remanded  for  another  trial.  The  de- 
fendants will  be  permitted  to  sever  and  be 
tried  separately." 


Case  11. 

In  Ballard  v.  State,  (Fla.  12  So.  85G)  (1893), 
indictment  for  murder  against  Ballard  and  Lott. 
They  moved  for  separate  trial.  The  second  ground 
was  that  the  defenses  of  the  separate  parties  were 
antagonistic  as  Lott  would  admit  the  homicide  on 
his  part  in  self-defnise  and  Ballard  would  deny  it 
on  his  part.  Another  ground  was  that  important 
evidence  for  the  justice  of  the  cause  would  be  ex- 
cluded on  the  joint  trial  and  be  admitted  on  a 
severance.  Another  reason  was  that  evidence 
which  would  be  given  against  one  would  preju- 
dice the  cause  of  the  other  if  tried  jointly.  The 
motion  was  supported  by  affidavit.     Denied. 

The  court  said : 

"The  practice  of  trying  separately  persons 
jointly  indicted  grew  out  of  the  public  in- 
convenience resulting  from  the  exercise  by 
each  joint  defendant  of  his  several  right  to 
challenge  jurors  peremptorily.  *  *  *  At  the 
common  law  it  is  not  the  right  of  the  de- 
fendants to  demand  separate  trial;  on  the 
contrary,  the  allowance  of  separate  trial  on 
their  application  is  a  matter  resting  in  the 
sound  discretion  of  the  trial  court.  (Citing 
authorities.)  And  according  to  some  au- 
thorities, where  there  is  no  such  statute  it 
seems  that  the  denial  of  it  as  against  the 
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application  of  the  defendants  is  not  assign- 
able as  error.  (Citing  authorities.)  In 
other  cases  it  is  said  that  it  would  not  he 
done  unless  some  injury  be  shown  to  have 
followed 

"We  are  not  prepared  to  admit  tliai  an 
abuse  of  discretion  in  this  matter  that  was 
palpably  to  the  injur;/  of  the  accused  who 
has  been  convicted  on  the  joint  trial  cannot 
be  reached  by  an  appellate  court;  still  the 
view  we  take  of  the  merits  of  the  motion 
now  before  us  relieves  us  from  having  to 
decide  finally  this  particular  point  of  prac- 
tice at  tbis  time. 

"In  U.  S.  v.  Marchant,  12  Wheat.  480,  it 
is  said :  'In  our  opinion,  it  is  a  matter  of 
sound  discretion  to  be  exercised  by  the 
court  with  all  due  regard  and  tenderness  to 
prisoners  according  to  the  known  humanity 
of  our  criminal  jurisprudence.'  "  The  court 
then  quotes  from  Commonwealth  v.  James, 
99  Mass.  438  (quoted  from  supra)  as  fol- 
lows: 

"Two  persons  were  indicted  jointly  for 
murder  and  it  was  shown  that  evidence 
would  be  offered  of  a  confession  by  one 
implicating  both  himself  and  the  other,  it 
was  held  by  the  Supreme  Court  of  Mass. 
before  which  the  trial  was,  that  the  motion 
of  the  latter  for  a  severance  ought  to  be 
granted,  but  the  attorney  general  declared 
that  he  would  not  offer  the  stated  evidence, 
and  therefore  the  trial  proceeded  against  the 
defendants  jointly." 

Then  the  court  proceeds : 

"Wharton,  in  section  310  Crim.  Pleading, 
says  that  where  the  defences  of  joint  de- 
fendants are  antagonistic,  it  is  proper  to 
gra/nt  a  severance.  We  do  not  doubt  that 
it  is.  *  *  * 
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"Insofar  as  Lott  (the  appealing  defend- 
ant, Lawrence  Ballard  having  been  ac- 
quitted) is  concerned,  our  view  of  the  gen- 
eral grounds  of  the  motion  are  as  follows : 
Our  judgment  is  that  there  is  no  antagon- 
ism of  defences  shown  by  the  mere  fact  that 
one  of  two  defendants  will  confess  the 
alleged  homicide  as  having  been  in  self 
defence  on  his  part,  while  the  other  denies 
it  as  to  himself.  The  two  lines  of  defence 
do  not  antagonize  the  defendants.  Neither 
line  necessarily  conflicts  with  the  other,  but 
each  may  fullv  recognize  the  other." 


Case  12. 

In  State  v.  Lee,  (1891)  15  So.  159  (La.),  Lee 
and  other  were  indicted  for  murder  and  convicted 
for  manslaughter.  Motion  by  Lee  for  severance 
on  the  ground  mainly  that  his  defence  was  contra- 
dictory of  those  of  the  others  (one  of  the  defend- 
ants having  on  a  former  trial  made  statements  im- 
plicating him).     Denied. 

The  court  said: 

"It  is  proper  for  the  judge  to  grant  a 
severance  in  case  the  confession  of  one 
jointly  indicted  may  implicate  both,  in  case 
the  prosecution  intends  to  offer  same  on  the 
trial"  (citing  1  Bish.  Cr.  Pr.  §1019;  Wh. 
Cr.  PI.  310). 

"The  district  attorney  disclosed  his  inten- 
tion not  to  make  use  of  any  such  confession 
on  the  trial  as  the  defendant  apprehended, 
and  it  was  on  that  testimony  the  trial  judge 
rested  his  discretion  to  grant  a  severance, 
and  it  is  quite  apparent  he  in  no  wise 
abused  his  discretion  in  refusing  it." 


Case  13. 

State  v.  Desroche  et  al.,  (1895)  17  So.  209  (La.) 
— Indictment  for  Burglary  against  two  defend- 
ants. 

The  court  said : 

"The  case  is  of  two  indicted  for  the 
crime.  We  are  informed  by  the  bills  that 
the  defences  were  antagonistic,  and  each 
had  made  confessions  incriminating  the 
other.  To  try  both  together,  was,  in  effect, 
to  try  each  on  the  confession  of  the  other, 
and  this,  of  course,  would  be  to  disregard 
the  obvious  principle  that  no  man  can  be 
affected  in  his  rights  of  person  or  property 
by  the  statements  of  another  out  of  his  pres- 
ence and  not  assented  to  by  him." 

"It  is  possible  there  might  be  some  grave 
cause  to  refuse  a  severance  in  such  a  case, 
although  the  refusal  would  lead  to  the  use 
in  evidence  against  each  of  the  confessions 
of  the  other,  and  it  is  possible  such  cause 
might  be  deemed  sufficient  to  warrant  try- 
ing both  accused  before  some  jury.  It  is 
enough  to  say  the  bills  show  no  such  cause. 

"It  appears  that  before  the  trial  a  sever 
ance  was  asked,  on  the  ground  of  antagon- 
istic defences  and  incriminating  confessions 
assigned.  It  further  appears  that  the  wit- 
nesses testifying  stated  in  advance  that  the 
confession  of  each  of  the  accused  to  which 
he  was  about  to  testify  implicated  the 
other. 

"The  court  refused  to  hear  the  testimony 
as  to  the  confessions  out  of  the  presence 
of  the  jury,  so  that  its  tendency  might  be 
ascertained;  refused  to  have  the  testimony 
reduced  to  writing,  and  made  part  of  the 
bills;  refused  the  severance,  and  the  testi- 
mony went  to  the  jury  over  the  objection  of 
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the  counsel  of  the  accused.  Though  the 
testimony  is  not  in  writing,  the  bills  leave 
no  doubt  of  the  character  of  the  confes- 
sions; i.  e.,  each  of  the  accused  implicated 
in  the  other. 

"Our  learned  brother  of  the  district  court, 
was,  doubtless,  influenced  in  his  action  of 
the  general  rule  that  applications  for  sever- 
ance are  addressed  to  the  discretion  of  the 
court.  Still,  to  this  general  rule  there  are 
except lonx,  and  we  think  this  case  is  within 
the  exceptions.  *  *  * 

"But  this  is  simply  the  case  of  two  in- 
dicted for  the  crime.  On  principle,  the  con- 
fession of  one  does  not  bind  the  other. 
When,  as  in  this  case,  the  defences  of  each 
are  antagonistic  and  the  confession  of  each 
designed  to  be  used  incriminates  the  other, 
we  think  the  case  for  a,  severance  is  pre- 
sented- otherwise,  each  is  tried  by  illegal 
evidence  the  confessions  being  used  unless, 
therefore,  the  application  for  the  severance 
rests  entirely  in  the  discretion  of  the  court, 
to  be  refused  without  reason,  and,  when 
there  is  manifest  reason  for  the  application, 
we  must  hold  that  the  refusal  is  subject  to 
review  in  this  court,  and  on  the  snowing 
made  in  the  bills,  we  think  this  court  is 
bound  to  grant  relief. 

"In  other  words,  application  for  a  sever- 
ance is  addressed  to  the  legal  discretion  of 
the  lower  court,  and  the  appeal  requires  us 
to  determine  whether  the  cause  existed  for 
the  application.  We  think  the  basis  is  ex- 
hibited. 

"In  reaching  a  conclusion,  it  is  not  to  be 
understood  there  is  any  encroachment  on 
the  general  rule  that  applications  for  sever- 
ance are  addressed  to  the  discretion  of  the 
lower  court.  Nor  is  it  to  be  inferred  that 
this  court  will  review  the  refusal  of  the 
lower  court  of  such  applications  unless  the 
bills  show  clearly  the  application  should  be 
granted.     In  the  light  of  authority,  while 
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courts  have  affirmed  the  discretionary  power 
to  grant  or  refuse  such  applications,  there 
are  strong  intimations  that  severance  should 
be  granted,  even  when  not  enforced  by  an;/ 
specific  ground."  U.  S.  v.  Marchant,  12 
Wheat.  480,  Fed.  Cas.  16G82. 

"In  one  of  the  cases  in  our  courts,  one 
of  the  parties  indicted  with  another  sug- 
gested the  antagonistic  character  of  the  de- 
fenses, and  that  he  feared  the  confessions  of 
his  codefendant  would  be  used  against  the 
other.  On  appeal  this  court  said  that  noth- 
ing showed  any  ground  for  apprehension, 
nor  did  it  appear  the  confessions  were  used. 
In  another  case,  the  severance  was  refused, 
and  this  court  approved  it,  but  it  appeared 
the  district  attorney  announced  he  would 
not,  and  he  did  not,  use  the  confessions  of 
either  accused."  (State  v.  Ducote,  8  So. 
439;  State  v.  Gournet,  9  So.  43G.) 

"Here  the  character  of  the  confessions  is 
made  known  in  advance,  the  intended  use 
is  avowed,  the  timely  application  for  sever- 
ance is  refused ;  and  the  confessions  are 
used  and  serve  to  convict. 

''If  the  confessions  should  not  have  been 
used,  the  error  is  not  in  our  view,  corrected 
by  the  charge  that  the  confession  of  one 
should  not  affect  the  other.  We  supplement 
the  authority  in  favor  of  the  severance  by 
the  citation  from  the  text  books  that  when 
the  defenses  are  antagonistic,  and  confes- 
sions are  to  be  used,  the  severance  should 
be  granted.  Reason  and  authority  require, 
we  think,  the  granting  of  the  severance  and 
I  he  new  trial.  1  Wharton  Cr.  Law  (7th 
Ed.)  Sec,  733.  1  Bish.  Cr.  Proc.  Sec. 
1019." 
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Case  14. 

Ball  v.  United  States,  103  U.  S.,  661,  189G.  This 
was  a  prosecution  for  murder  in  the  Circuit  Court 
of  the  U.  S.  in  Texas,  against  Maillard  Ball,  John 
Ball,  ami  Robert  E.  Boutwell.  The  three  defend- 
ants pleaded  not  guilty  and  were  tried  together. 
Two  were  convicted  and  the  third  was  acquitted. 
The  Court  said: 

"These  two  defendants  moved  that  they 
be  tried  separately  from  Maillard  Ball,  be- 
cause  he  had  been  previously  acquitted; 
because  the  government  relied  on  his  acts 
and  declarations  made  after  the  killing  and 
not  in  their  presence  or  hearing;  and  be- 
cause he  Avns  a  material  witness  in  their  be- 
half.  But  the  question  whether  defendants 
jointly  indicted  should  be  tried  together  or 
separately  was  a  question  resting  in  the 
sound  discretion  of  the  Court."  (U.  8.  v. 
Marchant,  25  U.  S.  (12  Wheat)  480. 

"It  does  not  appear  that  there  was  any 
abuse  of  that  discretion  in  ordering  the 
three  defendants  to  be  tried  together,  or 
that  the  Court  did  not  duly  limit  the  ef- 
fect of  any  evidence  introduced  which  was 
competent  against  one  defendant  and  in- 
competent against  the  others/' 

Case  14-a. 

Gillespie  et  al  v.  People,  52  N.  E.  (111.)  250 
(1898).  Prosecution  for  burglary  against  appel- 
lant and  Dunn,  who  was  denied  a  separate  trial, 
based  upon  the  affidavits  of  himself  and  his  at- 
torney, setting  forth  that  part,  of  the  testimony 
competent  against  Gillespie  was  incompetent  as 
to  him;  that  the  separate  counsel  of  the  defend- 
ants had  different  ideas  in  many  ways,  about  the 
management  of  the  defense;  and  that  Dunn  could 
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prove  an  alibi  which  was  inapplicable  to  the  other 
defendant.     The  Court  said: 

"A  party  indicted  with  others  cannot  in- 
sist upon  a  separate  trial  as  a  matter  of 
right,  but  upon  the  proper  showing,  the 
court  may,  in  its  discretion,  award  a  separ- 
ate trial.  An  application  of  that  kind  is 
addressed  to  the  discretion  of  the  court  and 
it  has  generally  been  said  that  the  refusal 
cannot  be  assigned  as  error. 

"In  White  v.  People,  81,  111.  333,  this 
court,  under  very  peculiar  circumstances  of 
the  case,  directed  the  circuit  court  to  give 
the  parties  separate  trials;  but,  whatever 
the  correct  rule*  may  be,  it  is  at  least  cer- 
tain that  the  action  of  the  court  will  not 
be  reviewed  here  unless  there  is  clear  abuse 
of  discretion." 

Maton  v.  People,  15,  111.  53G. 
Johnson  v.  People,  22,  111.  314. 
Spies  v.  People,  122,  111.   1;  12  N.  E. 

865  and  17  N.  E.  898. 
Doyle  v.  People,  147,  111.  394,  35  N.  E. 

372. 

"In  this  case,  the  reasons  offered  will 
apply  in  almost  every  case  where  there  are 
separate  counsel  and  there  was  no  abuse 
of  the  discretion." 


Case  15. 

State  v.  Cutely  et  al.  (1899)  26  So.  1004  (La.), 
prosecution  for  murder  against  defendant  and 
three    others.      The    District   Attorney   moved    to 


*Note:  We  see  by  Peo.  v.  Sweetin,  156  N.  E.  354, 
reversing  a  judgment  for  murder,  quoted  Post,  which  is  the 
latest  reported  case  on  the  subject  of  separate  trials  de- 
cided April  20,  1927,  that  the  same  Court  has  definitely 
set  at  rest  all  doubts  heretofore  existing  in  that  jurisdiction. 
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sever  the  trial  of  defendant  from  the  others  be- 
cause Cately  had  made  a  confession  which  the 
State  intended  to  use  against  him  and  a  sever- 
ance was  ordered.  Thereafter  two  other  defend- 
ants objected  to  the  severance  on  the  ground  that 
there  was  no  legal  reason  therefor.  The  three  de- 
fendants were  convicted  jointly.  The  Court  said : 
"In  State  v.  Lee,  15  So.  159  (La,),  this  Court 
said : 

"  'A  general  rule  is  that  persons  jointly 
indicted  are  not  entitled  to  a  severance  of 
trial  as  a  matter  of  right,  though  the  trial 
judge  may,  in  the  exercise  of  his  discretion, 
grant  a  severance.' 

"It  is  proper  for  the  judge  to  grant  a 
severance  in  case  the  confession  of  one 
jointly  indicted  may  implicate  both,  in  case 
the  prosecution  intends  to  offer  same  on 
trial."  Bishop  Grim.  Proc,  §1019;  Whar- 
ton's Crim.   PL,  §310. 


Case  10. 

In  Emery  et  al.  v.  State,  78,  N.  Y.  (Wis.)  145, 
1899,  the  prosecution  for  murder  against  two  of 
four  defendants.  Two  had  pleaded  guilty.  Emery 
and  Lord  were  jointly  tried  for  the  murder  and 
convicted.  The  judgments  were  reversed  and  upon 
the  new  trial  a  motion  for  each  defendant  was 
made  for  a  separate  trial.  Lord  claimed  that  the 
wife  of  Emery  was  a  material  witness  for  him  and 
that  Emery  had  made  certain  statements  damag- 
ing to  him.  Emery  claimed  that  Lord,  had  made 
statements  prejudicial  to  him  and  also  that  much 
of  the  testimony  against  Lord  was  incompetent 
as  to  him.  The  motions  were  denied  and  the  at- 
torney stipulated  in  open  court  to  waive  all  ob- 
jections to  Mrs.  Emery's  testifying  on  the  trial 
as  to  Lord.     The  trial  proceeded  and  the  jury  dis- 
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agreed.  Upon  the  next  trial,  motions  for  separate 
trials  were  made  and  overruled  as  before  upon  the 
same  stipulation.  The  defendants  were  convicted. 
The  evidence  pointed  to  two  defendants  as  guilty 
participants  with  another  in  the  commission  of 
the  crime.     The  Court  said: 

"We  are  asked  to  decide  Avhether  the  de- 
termination of  the  motions  for  separate 
trials  Avas  error  prejudicial  to  plaintiffs  in 
their  error. 

"Where  persons  are  so  circumstanced  as 
to  be  properly  triable  together  for  a  crim- 
inal offense,  separate  trials  are  not  demand- 
able  as  of  right,  except  it  be  shown  that  a 
joint  trial  will  .so  clearly  be  seriously  preju- 
dicial to  one  of  the  parties  as  to  require  a 
separate  trial  as  to  him  to  prevent  injus- 
tice. [ 

"The  refusing  or  granting  of  such  a  mo- 
tion is  wholly  within  the  discretion  of  the 
trial  court,  and  its  exercise,  as  in  other 
cases  of  the  exercise  of  discretionary  power, 
cannot  be  successfully  questioned  except  fat- 
pi  a  in  abuse  of  it.  That  was  the  rule  at 
Common  Law,  and  though  it  has  been 
changed  in  many  jurisdictions  by  statute, 
it  has  not  been  changed  in  this  State. 

"Prima  facie,  joint  defendants  are  to  be 
tried  jointly  for  the  promotion  of  public 
convenience  and  public  justice  and  justice 
to  the  defendants  as  well.  The  contrary 
course  is  to  be  resorted  to  only  to  meet 
circumstances  ivhich  would  otherwise  tend 
to  injustice.  Clearly,  antagonistic  defenses 
justly  require  separate  trials  *  *  *." 

The  Court  then  held  that  the  defense  of  each 
of  the  two  defendants  was  the  same. 
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Case  17. 

State  V.  Simon  ct  al.,  39,  So.  (La.),  971,  1905. 
Prosecution  for  rape  against  two  defendants;  con- 
victed. The  only  question  on  appeal  is  that  a  mo 
tion  for  "the  separate  trial  of  Simon  should  have 
been  granted.  The  affidavit  stated  that  he  "moved 
the  Court  for  a  severance  on  the  ground  that  his 
defense  is  entirely  different  and  antagonistic  with 
that  of  his  co-defendant,  and  that  the  said  co-de- 
fendant had  made  a  confession  implicating  your 
said  mover,  and  for  that  reason  it  is  necessary 
that  he  be  tried  separately;  his  defense  being  dif- 
ferent and  distinct  from  that  of  his  co-defendant. 
That  it  will  be  impossible  unless  a  severance  is 
granted  for  him  to  get  a  fair  and  impartial  trial, 
and  thereby  the  ends  of  justice  would  be  de- 
feated." 

The  motion  was  overruled  because  the  petition 

"was  not  sworn  to  or  otherwise  supported 
by  any  proof,  and  that  as  a  matter  of  fact 
the  two  defensi  s  proved  to  be  the  same — 
the  consent  of  the  ravished  woman." 

Upon  appeal,  it  was  held  that  the  first  ground 
was  sufficient,  because  the  facts  stated  in  the  mo- 
tion should  have  been  verified  by  oath.  Citing 
Ency.  of  Plead,  and  Prac,  Vol.  19,  P.  528. 

Tase  18. 

In  Rex  v.  MarUn  (1905)  4  Ann.  912  (Ontario 
Appeal  Court,  a  ease  reserved  for  opinion  of 
Court  of  Appeal),  the  husband  and  wife  were 
jointly  indicted  for  the  mwrder  of  their  infant 
son.      They   were   defended    by    different    counsel, 
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but  did  not  otherwise  separate  in  their  defense. 
The  jury  found  the  husband  guilty  and  acquitted 
the  wife.  It  appeared  that  the  child  was  struck 
down  by  the  father  who  then  threw  him  into  the 
water.  A  police  matron  testified  that  the  wife 
had  made  a  statement  to  her,  substantially  to  the 
effect  that  she  had  seen  the  child  killed  but  she 
took  no  part  in  the  crime. 

One  of  the  two  questions  reserved  was  whether 
the  statement  of  the  wife  was  properly  admitted 
in  evidence  when  the  prisoners  were  tried  to- 
gether. 

In  discussing  the  subject  the  Court,  per  Moss, 
J.,  said : 

(P.  913)  :  "Assuming,  however,  in  favor 
of  the  prisoner  that  the  point  is  open,  it 
cannot  prevail.  The  question  must  be  con- 
sidered in  the  light  of  Section  592  of  the 
Criminal  Code,  which  enables  the  prose- 
cutor to  give  in  evidence  any  admission  or 
confession  or  any  other  statement  of  the 
accused. 

'•In  the  present  case,  it  having  been 
shown  that  the  statement  was  made  under 
conditions  that  rendered  it  in  law,  clearly 
admissible  against  the  female  prisoner,  the 
learned  Chief  Justice  could  not  have  de- 
clined to  permit  it  to  be  given  in  evidence". 

Osier,  J.,  said : 

(P.  915)  :  "  "The  confession  is,  of  course, 
no  evidence  against  anyone  but  the  person 
making  it,  and  it  is  the  duty  of  the  trial 
judge,  a  duty  carefully  performed  in  the 
present  instance,  to  warn  the  jury  not  to 
pay  the  slightest  attention  to  it,  except  so 
far  as  it  goes  to  affect  such  persons.  But, 
though  this  appears  to  be  the  law,  it  is  im- 
possible not  to  feel  that  such  a  confession 
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must  inevitably  have  its  effect  upon  the 
minds  of  the  jury,  especially  where  it  may 
seem  to  fit  in  with,  or  explain  evidence 
affecting  the  other  prisoners :  Archibald's 
Cr.  PI.  and  Evid,  (22nd  Ed.)  311;  and  the 
plainest  principles  of  justice  require  that 
when  it  is  intended  by  the  Crown  to  make 
use  of  such  a  confession,  prisoners  should 
be  tried  separately.  Beg.  v.  Weir  1899)  ; 
3  Can.  Grim.  Gas.  Quebec  (351).  /  do  not 
know  whether  in  this  case  the  prisoners 
knew  that  the  Crown  intended  to  use  the 
confession  of  the  wife.  If  they  did  not,  the 
husband  had  no  opportunity  of  making  an 
application  for  a  separate  trial.  19  Encyc. 
of  PI.  and  Pr.  520,  "Separate  Trials".' 

"  'I  am  aware  that  it  rests  very  much  in 
the  sound  discretion  of  the  trial  judge  to 
grant  or  refuse  the  application,  and  that  in 
one  such  case  it  was  refused.' 

"But  the  circumstances  of  the  present 
case  were  such — I  am  referring  to  the  con- 
[':  ssion — that  I  can  hardly  conceive  that  a 
separate  trial  would  have  been  refused,  had 
there  been  an  opportunity  of  making  it  at 
the  proper  time". 


Case  19. 

State  v.  Johnson  et  al.,  41  So.  117,  (La.) 
(190G),  prosecution  for  murder  against  defendant 
and  others.     The  Court  said : 

"Two  of  the  defendants  move  for  a  sever- 
ance on  the  ground  that  as  between  them 
and  Johnson,  the  position  of  each  was  that 
the  other  had  committed  the  crime.  This 
was  conceded,  but  it  was  also  conceded  that 
the  State  was  prosecuting  upon  the  ground 
that  all  three  of  them  had  participated  in 
the  killing.     Beyond  this,   counsel  for  the 
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two    defendants    mentioned,    say    in    their 
brief : 

"  'It  is  further  admitted  that  the  trial  of 
all  three  accused  together  meant  the  intro- 
duction of  illegal  evidence  against  the  ac- 
cused, Bradford  and  Suarez'. 

"We,  however,  find  nothing  to  warrant 
this  statement.  If  such  evidence  had  been 
offered,  they  should  (and  no  doubt,  would) 
have  objected  to  it,  and  have  protected  the 
rights  of  their  clients  by  bills  of  exception ; 
but  there  are  no  such  bills  on  the  record. 
Moreover  it  appears  that  no  confessions 
ire  re  used  or  ice  re  intended  to  be  used  and 
as  (Ihe  law  permits  a  co-defendant  to  tes- 
tily) there  appears  to  be  no  greater  danger 
of  the  introduction  of  illegal  evidence  in 
the  trial  of  joint  defendants,  having  an- 
tagonistic defenses,  than  in  any  other  case. 
The  mere  fact  that  one  defendant  is  seeking 
to  escape  by  throwing  the  blame  upon  the 
other  is  not  sufficient  to  require  a  sever- 
ance." 

"This  Court  has  said:  'The  general  rule 
is  that  persons  are  not  entitled  to  a  sever- 
ance of  trial,  as  a  matter  of  right,  though 
the  trial  judge  may,  in  the  exercise  of  his 
discretion,  grant  a  severance.'  " 

"It  has  been  held  proper  to  grant  a  sever- 
ance where  a  confession  of  one  defendant 
implicating  (mother  was  intended  to  be  used 
(State  v.  Desroche  et  al.,  17  So.  209;  47  La. 
Ann.  655),  but  the  reason  of  this  exception 
to  the  rule,  as  stated,  would  seem  to  have 
been  removed  by  the  passage  of  Act  185, 
page  355,  of  1902.  In  any  event,  the  case 
at  bar  does  not  fall  within  the  exception. 
We  therefore  find  no  error  in  the  overruling 
of  the  motion  for  severance." 
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Case  20. 

In  the  ease  of  Hoffman  v.  Com.*  (Ivy.)  (1909) 
121  S.  W.  090,  (murder)  (one  of  the  errors  over- 
ruled on  appeal  consisted  of  the  court's  compelling 
appellant  to  undergo  a  separate  trial  in  the  face 
of  his  objection  thereto)   the  court  said: 

"The  question  of  whether  appellant 
should  have  had  a  separate  trial  at  the  in- 
stance of  the  Commonwealth's  attorney  was 
a  matter  that  rested  in  the  discretion  of  the 
court  *  *  *. 

"It  follows,  therefore,  that  a  severance 
may  be  ordered  at  the  instance  of  the  Com- 
monwealth as  of  the  defendant;  and  where 
justice  so  requires,  the  Court  may  order 
separate  trials  of  its  motion,  without  appli- 
cation therefor  by  either  party." 

Case  20-a. 

In  Novkovic  v.  State,  (1912)  135  N.  W.  405 
(Wis.),  the  syllabus  reads: 

"A  defendant  jointly  charged  with  a  co- 
defendant,  who  has  made  a  confession,  is 
not  entitled  to  a  separate  trial,  on  the 
ground  that  the  confession  is  competent 
only  against  the  codefendant,  and  will 
prejudice  defendant,  where  the  confession 
is  admissible  against  defendant  in  case  he 
is  tried  separately." 

"Where  there  is  prima  facie  proof  that  a 
defendant  has  admitted  the  truth  of  the 
confession  of  a  codefendant,  made  after  the 
accomplishment  of  the  conspiracy,  the  con- 
fession  is  competent  against  defendant." 

The  court  refers  to  the  general  rule  in  Emery  v. 
State,  (Wise)  78  N.  W.  115,  quoted  from 
(supra). 


*  Note:  The  law  is  so  careful,  that  discretion  will  be 
exercised  even  without  application.  See  also  State  v.  Klein, 
Case  No.   28. 
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Case  21. 

In  U.  S.  v.  Rockefeller  et  al.,  1915,  Dist.  Ct., 
X.  Y.,  222  Fed.  534,  several  defendants  were 
jointly  indicted  for  violating  the  anti-trust  law. 
Five  defendants  applied  for  a  severance,  which  was 
granted.  The  prosecutor  did  not  oppose.  The 
Court  justified  the  severance  upon  the  ground  that 
the  evidence  as  to  the  five  separate  defendants 
would  be  different  and  their  defenses  different, 
mid  might  be  antagonistic  to  the  defense  of  the 
others. 

Tase  22. 

In  State  v.  Duplechain,  (1015)  136  La.  391,  67 
S.  175.  larceny,  three  defendants  moved  to  sever 
the  trial  from  a  fourth  co-defendant,  upon  the 
ground  that  the  fourth  (they  had  been  credibly 
informed)  had  confessed  guilt,  implicating  them, 
and  that  their  defense  was  that  the  fourth  man 
was  the  thief.    The  Court  said : 

"As  no  confession  was  offered,  the  appel- 
lants were  not  prejudiced  by  the  overruling 
of  their  motion  for  a  severance." 


Case  23. 

In  State  v.  F razee  (Cr.  Ct.  Appeals  Okla.),  152 
P.  162  (1915),  Claud  Frazee  and  William  Frazee 
and  two  men,  the  Moore*,  were  jointly  indicted 
for  an  affray,  engaging  in  a  town  fight.  They 
were  found  guilty  and  William  was  fined  |5.00 
and  Claud  $10.00.  A  motion  for  a  severance  re- 
quested by  all  defendants  was  denied.     All  were 
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convicted  but  the  Frazees  only  appealed.  The 
first  assignment  of  error  was  that  the  court  erred 
in  denying  the  severance  as  requested.  The  court 
said : 

"The  syllabus  (by  the  court)  reads: 

"When  two  or  more  persons  are  placed  on 
trial  charged  jointly  with  an  affray,  and 
any  of  them  asks  a  severance  in  due  time 
and  according  to  law,  the  diversity  of  inter- 
ests, hostility  between  the  parties,  and  com- 
mon fairness  are  sufficient  warrant  for  a 
fair  and  impartial  trial  judge  to  award 
separate  trials  to  the  belligerents.  Only 
when  the  public  welfare  demands,  should  a 
joint  trial  be  required." 

Then  the  Court  said : 

(P.  462)  :  "The  only  material  error 
urged  in  this  ease  will  disclose  more  effec- 
tively the  reason  why  this  should  be  the 
practice." 

Case  24. 

In  People  v.  Buckmmster,  (1016)  11.3  N.  E. 
(111.)  713,  the  defendant  was  indicted  jointly  with 
Friedman  and  Fink  for  arson.  He  was  tried 
jointly  with  Fink  and  both  were  found  guilty. 
Judgment  was  entered  on  the  verdict  as  to  Buck- 
minster  and  he  was  sentenced.  Friedman  was 
tried  separately.  Fink  was  awaiting  a  decision 
on  his  motion  for  a  new  trial. 

Fink  confessed  that  he  had  been  actively  con- 
nected with  burning  from  seven  to  ten  different 
buildings  in  Chicago,  and  the  record  shows  he  had 
received  immunity  in  other  trials  and  had  so 
testified. 

Upon  trial,  the  State  attempted  to  introduce 
this  part  of  his  confession  against  him  while  put- 
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ting  in  his  proof  of  the  case  in  chief.  Upon  ob- 
jection by  Fink's  counsel  that  the  confession  was 
not  voluntary,  it  was  not  allowed  in  at  the  time. 
Fink  had  different  counsel  from  Buckminster. 
Fink  denied  making  any  confession  that  he  had 
set  fire  to  the  North  Western  Can  Co.  plant,  and 
denied  that  he  had  any  part  in  it.  To  impeach 
him,  the  Court  permitted  the  State  to  introduce 
that  part  of  his  alleged  confession  which  pertained 
to  the  particular  fire.  Counsel  for  Buckminster 
objected,  especially  to  that  part  of  it  which  con- 
nected Buckminster  with  the  fire.  The  trial  court 
admitted  the  entire  confession  as  to  this  fire  in 
evidence. 

The  question  of  the  admissibility  of  Fink's  con- 
fession as  affecting  Buckminster,  came  up  for 
review.     The  Court  said : 

"The  Circuit  Court  instructed  the  jury  to 
disregard  this  confession  so  far  as  it  af- 
fected Buckminster.  The  only  error  relied 
on  is  the  admission  of  this  confession  in 
evidence.  Counsel  for  plaintiff  in  error  in- 
sists that  none  of  this  confession  was  ad- 
missible either  against  Fink  or  Buckmins- 
ter, and,  in  any  event,  that  part  of  it  winch 
referred  to  Buckminster,  under  the  facts  in 
this  case,  should  not  have  been  admitted 
over  Buckniinsters  objection. 

"The  authorities  all  hold  that  a  volun- 
tary confession  is  admissible  in  evidence 
against  the  person  who  made  it.  *  *  *  (Fink 
had  been  promised  immunity.)  The  State, 
however,  insists  that  it  was  admissible  to 
impeach  Fink's  testimony,  as  he  voluntarily 
took  the  witness  stand  to  testify  in  his  own 
behalf.  *  *  *  This  question  has  not  been 
passed  on  in  this  Court.  *  *  * 

"  *  *  *  Even  if  it  be  used  that  the  con- 
fession could  be  admitted  against  Fink  for 
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the  purpose  of  impeaching  him  if  he  were 
being  tried  alone,  we  do  not  think  that  part 
of  his  confession  which  affected  Buckniins- 
ter,  in  view  of  tJic  record,  before  us,  should 
hare  been  admitted  for  any  purpose  whem 
liuckmi lister  was  on  trial  jointly  with  Fink. 

"It  has  long  been  the  settled  rule  of  law 
that  the  voluntary  confession  of  one  person 
made  after  the  commission  of  the  crime 
cannot  be  admitted  against  a  co-defendant 
unless  made  in  the  presence  of  the  defend- 
ant and  assented  to  bv  him.  One  ruling 
Case  Law  R  C  L  520;  12  Cyc.  440;  2 
Wharton's  Crim.  Evid.  (10th  Ed.)  Sees. 
G99-700. 

"But,  if  co-defendants  are  tried  together, 
the  usual  rule  has  been  to  hold  that  such 
confession  can  be  admitted  against  the  one 
who  made  it  with  instructions  by  the  Court 
to  the  jury  that  it  is  only  admitted  against 
that  one  defendant,  and  is  not  to  be  con- 
sidered as  evidence  against  his  co-defend- 
ant," 

"The  wisdom  of  this  rule  has  been  ques- 
tioned more  than  once.  *  *  *  It  has  some- 
times been  stated  that  it  was  impossible  not 
to  feel  that  such  a  confession,  even  though 
limited  by  instructions,  to  apply  only  to  one 
defendant,  must  inevitably  have  its  effect 
upon  the  minds  of  the  jury  as  to  the  other 
defendant.  (Rex  v.  Martin,  4  Ann.  Cas. 
912.)  In  the  opinions  in  that  case,  and  the 
note  attached  thereto,  the  authorities  on 
this  question  are  reviewed. 

"To  obviate  the  evils  arising  from  the  possi- 
bility of  the  jury  being  misled  by  such  con- 
fessions against  the  co-defendant,  the  rule 
is  general  tliat,  where  one  or  several  defend- 
ants jointly  indicted,  has  made  ad  missions 
or  confessions  implicating  others,  a  sever- 
ance should  be  ordered,  unless  the  attor- 
ney for  the  Stale  declares  that  sucli  admis- 
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sio-ns  or  confessions  will  not  he  offered  in 
evidence  on  the  trial.  19  Ency.  of  PI.  and 
Pr.  528 ;  Wharton  PI.  Cr.  and  Pp.  Sec.  310 ; 
1  Bishops  Cr.  Proc.  3rd  Edition,  Sec. 
1019  a ) . 

"Some  of  the  cases  have  slated  that  on 
the  plainest  principles  of  justice,  if  the 
prosecutor  intends  to  use  such  confession. 
the  prisoners  should  be  tried  separately. 
Queen  v.  Weir*  3  Can.  Cr.  Cas.  351;  Rex  v. 
Martin,  supra. 

"It  is  very  clear  from  all  the  authorities 
that  the  courts  have  realized  that  the  evils 
of  admitting  confessions  on  behalf  of  one 
defendant  that  implicated  a  co-defendant, 
even  though  limited  by  the  trial  court  to 
the  person  who  made  the  confession,  and 
have  only  permitted  such  a  confession  to  be 
admitted  when  two  are  being  tried  jointly, 
because  there  seemed  no  practical  way  of 
reaching  a  right  result  under  the  law  as  to 
the  person  who  made  the  confession,  with- 
out admitting  it ;  that  the  evil  as  to  the  co- 
del  Vndant  might  be  less  than  the  evil  that 
would  arise  in  the  enforcement  of  the  crim- 
inal law  if  the  confession  were  shut  out  en- 
tirely. Indeed,  the  opinions  in  Rex  r.  Mar- 
tin, supra,  indicate  that  the  judges  there 
might  not  have  held  that  such  a  confession 
was  competent  for  any  purpose  when  it  im- 
plicated a  co-defendant  if  they  had  not 
thought  it  was  the  settled  law  under  former 
decisions. 

"If  the  part  of  the  confession  that  per- 
tains to  the  guilt  of  the  co-defendant  can 
be  properly  left  out  without  in  any  way 
weakening  the  confession  as  to  the  one  who 
made  it,  we  can  conceive  of  no  reason  why 
the  court  should  not  rule  that  only  that 
part    of    the    confession    be    admitted    that 


*Note:     We   do   not  have  this   Queen  v.  Weir  case,   or 
we  should  have  quoted  from   it. 
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does  not  in  any  way  implicate  the  co-defend- 
ant. *  *  *  This  court  has  plainly  inti- 
mated that  this  ought  to  be  done  even  as  to 
voluntary  confessions.  *  *  * 

*  *  *  "The  trial  court  should  have  sus- 
tained the  plaintiff  in  error's  objection  to 
admitting  that  part  of  the  confession  that 
connected  him  in  any  way  with  causing  the 
fire. 

"Counsel  for  the  State  argued  that  even 
though  this  evidence  was  improperly  ad- 
mitted, the  guilt  of  plaintiff  in  error  is  so 
clearly  shown  by  other  evidence  properly  in 
the  record  that  the  admission  of  the  con- 
fession, when  by  an  instruction  of  the 
Court,  it  was  strictly  limited  in  its  effect  to 
Fink,  could  not  injuriously  have  affected 
plaintiff  in  error. 

"With  this  we  cannot  agree.  The  admis- 
sion of  improper  testimony  that  would  have 
a  tendency  to  warp  or  prejudice  the  minds 
of  the  jury  could  hardly  be  considered 
harmless  on  this  record.  This  confession 
was  highly  prejudicial  to  plaintiff  in  error. 
It  would  be  impossible  to  decide  with  any 
certainty  as  to  whether  it  would  or  would 
not  unconsciously  affect  the  jury  as  to  their 
verdict.  If,  from  the  legal  evidence  ad- 
mitted, they  had  any  doubt  as  to  the  guilt 
of  plaintiff  in  error,  the  jury  would  not  fmd 
it  easy,  or  perhaps  possible  to  rem,ove  from 
the  minds  the  impression  produced  by  tlris 
confession.  *  *  *  Testimony  improperly  ad- 
mitted, is  injurious,  and  has  been  held  re- 
versible error  in  numerous  cases.  (Citing 
authorities.)  It  would  be  difficult  to  imag- 
ine any  evidence  that  could  be  more  preju- 
dicial to  plaintiff  in  error  than  this  con- 
fession, by  a  co-defendant,  that  plaintiff  in 
error  had  hired  him  to  set  this  fire." 
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Case  25. 

In  State  v.  Castelli  et  al.,  Con.  (1917)  101  At- 
lantic 170.  Two  defendants  were  jointly  indicted 
for  the  murder  of  the  wife  of  one  of  them.  The 
deceased  and  both  the  accused  were  deaf  mutes. 
Upon  the  trial,  Vetere  moved  for  separate  trial  on 
the  ground  that  it  would  appear  from  the  Cor- 
oner's findings  and  notes  that  there  was  evidence 
in  the  case  admissible  against  one  and  not  ad- 
missible against  the  other.  Castelli  did  not  move 
for  a  separate  trial.     The  Court  said : 

"Vetere's  motion  was  opposed  by  the 
slate's  attorney  on  the  ground  that  the 
crime  was  committed  in  carrying  out  a  con- 
spiracy to  murder  the  deceased,  and  that  as 
to  any  items  of  evidence  which  might  be 
admissible  against  Castelli  only,  Vetere 
could  be  adequately  protected  by  a  proper 
instruction  to  the  jury.  The  court  overruled 
the  motion  and  directed  the  accused  to  be 
tried  together,  and  this  is  assigned  as  error 
by  both  of  the  accused. 

(1.)  "TIk'  rule  as  to  granting  separate 
trials  to  persons  jointly  indicted  is  stated  in 
State  v.  Braimeis,  84  Tonn.  222,  226,  79  Atl. 
70,  72,  as  follows: 

•Whether  a  separate  trial  shall  be  al- 
lowed to  parties  jointly  indicted  is  within 
the  discretion  of  the  court.  Ordinarily 
justice  is  better  subserved  where  the  parties 
are  tried  together.  But  cases  arise  where 
the  defenses  of  the  different  parties  are 
antagonistic,  or  where  evidence  will  be  in- 
troduced against  one  which  will  not  be  ad- 
missible against  others.  Where  from  the 
nature  of  the  case  it  appears  that  a  joint 
trial  will  probably  he  prejudicial  to  the 
rights    of   one    or   more    of   the    parties,    a 
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separate  trial  should  be  granted  when  prop- 
erly requested.' 

"The  discretion  of  the  court  is  neces- 
sarily exercised  before  the  trial  begins.  *  *  * 
The  controlling  question  is  whether  it  ap- 
pears that  a  joint  trial  will  probably  re- 
sult in  substantial  injustice. 

(2.)  "It  is  not  necessarily  a  ground  for 
granting  a  separate  trial  that  evidence  will 
be  admissible  against  one  of  the  accused 
which  is  not  admissible  against  another.  Such 
evidence  is  received  and  is  limited  *  *  * 

(3.)  "Ordinarily  the  fact  that  one  of  the 
accused  has  made  a  confession  incriminating 
the  other  would  be  a  good  ground  for  grant- 
ing a  separate  trial.  But  the  peculiarity  of 
this  case  was  that  each  of  the  accused  had 
made  a  full  written  confession  *  of  facts  which, 
if  legally  corroborated,  was  sufficient  to  con- 
vict either  one  of  them  of  murder  in  the  first 
degree. 

(4.)  "It  follows  that  no  material  fact  m- 
criminating  either  one  of  the  accused  came  to 
the  knowledge  of  the  jury  hccause  they  were 
tried  tor/ether  which  would  not  also  have  come 
to  the  knowledge  of  a  jury  if  each  had  been 
separately  tried  and  his  own  confession  ad- 
mitted against  him.  This  being  so,  the  claim 
that  substantial  injustice  was  done  by  a  joint 
trial  relates  rather  to  the  corroborative  effect 
which  each  of  these  confessions  may  be  sup- 
posed to  have  had  upon  the  other;  and  if  we 
assume  that  the  trial  court  did  know  all  the 
facts  before  the  trial  began,  the  question 
presented  to  it  was  whether  it  would  ord£r 
separate  trials  of  two  self-confessed  conspir- 
ators,  each    of   whose   acts   and   declarations 


*Note:  This  CasteUi  case  would,  at  first  glance,  seem 
to  hold  differently  from  the  rule  on  antagonistic  defenses 
laid  down  by  the  same  Court  in  the  Brauneis  case,  therein 
cited.  But  it  does  not.  It  appears  that  no  antagonism  was 
developed  by  the  two  confessions.  That  is  very  different 
from   the   case   at  bar. 
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made  or  done  in  pursuance  of  the  conspiracy 
was  admissible  against  the  other,  because 
their  respective  confessions,  being  made  after 
the  event,  were  not  so  admissible.  The  mere 
statement  of  this  proposition  shows  that  the 
question  was  one  fairly  within  the  limits  of 
judicial  discretion,  and  that  a  denial  of 
Vetere's  motion  for  a  separate  trial  was  not 
an  abuse  of  discretion.  In  view  of  the  pre- 
cautions taken  in  the  admission  of  evidence 
and  again  in  the  charge  of  the  court,  we  can- 
not assume  that  the  jury  were  improperly  in- 
fluenced by  any  corroborative  effect  given  to 
evidence  not  admissible  against  one  of  the  ac- 
cused, but  admitted  as  against  the  other." 

Judge  Wheeler    (dissenting)    said: 

"One  ground  of  error  in  Vetere's  appeal 
and  one  in  Castelli's  in  my  judgment,  en- 
titles  each  to  a  new  trial.  Vetere  season- 
ably moved  for  a  separate  trial.  The  grant- 
ing of  such  a  motion  is  ordinarily  a  matter 
of  discretion.  But  if  the  defenses  of  the 
accused  are  antagonistic,  or  the  evidence  to 
be  introduced  against  one  is  not  admissible 
against  the  other,  separate  trials  may  be 
ordered.  Where  a  joint  trial  will  probably 
be  prejudicial  to  one  or  more  of  the  ac- 
cused, the  motion  should  be  granted.  State 
v.  Brauneis,  84  Conn.  222,  226,  79,  Atl.  70. 

"So  that  in  a  given  case  the  test  for  the 
trial  court  is,  Will  the  joint  trial  probably 
result  in  substantial  injustice,  that  is,  will 
the  jury  be  unable  to  separate  the  evidence, 
and  be  likely  to  use  the  evidence  admissible 
against  one  accused  against  another, 
against  whom  it  is  not  admissible?  *  *  * 

"The  court  then  knew  that  there  were 
different  statements  in  the  nature  of  writ- 
ten confessions  and  oral  statements  claimed 
by  the  state  to  have  been  made  by  these 
accused.  *  *  * 

"I  have  never  known  a  case  where  it  was 
more  apparent  at  the  inception  of  the  trial 


124 


that  it  would  probably  be  difficult,  if  not  im- 
possible, to  disassociate  the  evidence  thus 
offered  against  one  accused  from  the  evi- 
dence offered  against  the  other.  It  was  the 
duty  of  the  court,  when  this  condition  ap- 
peared, to  grant  separate  trials  to  these 
accused.  *  *  * 

"All  of  this  evidence  was  vitally  preju- 
dicial to  Vetere,  and  it  is  unreasonable  to 
expect  that  the  jury  could  have  heard  this 
evidence  and  kept  it  wholly  separate.  ,"No 
matter  how  carefully  the  trial  court  cau- 
tioned the  jury  as  to  its  duty  to  do  this, 
the  jury  could  not  have  kept  wholly  separ- 
ated in  its  mind  the  evidence  admissible 
solely  against  Castelli  and  that  solely 
against  Vetere.  It  could  not  do  it,  because 
the  human  mind  cannot  even  read  this  rec- 
ord and  do  it,  and  the  printed  page  is  cold 
and  dull  compared  with  the  same  testimony 
given  in  open  court.  I  think  the  record 
shows  that  the  court  was  fully  advised 
preceding  and  during  the  trial  ol  the  nature 
and  character  of  this  evidence,  and  was  in 
a  position  to  determine  that  substantial  in- 
justice would  be  done  to  Vetere  on  a  joint 
trial." 

Case  26. 

In  Flamme  et  al.  vs.  State  (1920),  177  N.  W. 
590  Wis.,  a  judgment  of  conviction  of  adulter}/ 
rendered  against  Flamme  and  of  fornication 
against  the  woman.  The  trial  was  joint.  Mabel 
Banker,  made  a  confession  but  upon  the  trial 
repudiated  the  same  denying  any  relations  with 
Flamme.     The  Court  said: 

"It  is  contended  that  the  court  erred  in 
refusing  to   grant   the   defendants'    request 
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for   separate   trials,   is   largely   within   the 
discretion  of  the  trial  court." 

"The  court  in  receiving  the  confession  of 
Mabel  Banker  properly  held  it  was  in- 
competent evidence  against  Flamme  and  so 
instructed  the  jury.  Yet,  in  the  very  nature 
of  the  evidence,  it  was  considered  proof  of 
the  guilt  of  Banker  of  the  offense  charged 
against  her,  and  then  it  inevitably  followed 
that  it  proved  the  offense  charged  against 
Flamme." 

"We  can  conceive  of  no  mental  process 
by  which  the  jurors  could  do  otherwise 
than  so  regarded  and  thus  necessarily  prove 
the  offense  of  Flamme.  This  clearly  pre- 
sents n  case  where  the  confession  of  a  de- 
fendant, admissible  against  her,  but  not 
against  a  codefendant,  must  inevitably 
operate  to  the  prejudice  of  the  latter  de- 
fendant's rights.  Under  these  conditions,  a 
denial  to  grant  separate  trials  is  clearly  an 
abuse  of  discretion." 


Case  27. 

In  State  r.  Birbiglia  et  al.  (1920),  La.,  88  S. 
533,  the  Supreme  Court  of  Louisiana  reviewed  a 
conviction  for  murder  of  a  woman  while  joy 
riding.  Two  of  three  defendants  were  convicted. 
The  motive  was  robbery  and  the  crime  had  been 
planned  before  starting  out  on  the  ride.  A  third 
man,  Burns,  was  driving  the  car.  The  two  de- 
fendants upon  being  arrested,  freely  confessed. 
Birbiglia,  who  had  shot  and  killed  the  deceased 
woman,  moved  for  a  change  of  venue.  Zalenka 
and  Burns  together  moved  for  a  severance  alleg- 
ing in  their  joint  affidavit  "that  their  defenses  are 
antagonistic  to  those  of  the  other  defendant;  that 
the   confessions   obtained  by  the  police   from   the 
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defendants  herein  incriminating  each  other, 
and  designed  to  be  used  in  evidence  against  movers 
on  the  trial  of  the  case,  would  be  greatly  to  their 
prejudice."  The  court  denied  the  motion  for  rea- 
sons as  follows: 

"Per  Curiam.  The  sole  ground  urged  for 
a  severance  was  based  upon  the  contention 
of  counsel  that  the  state  would  introduce 
confessions  of  the  defendants  which  were 
antagonistic,  and  the  reply  of  the  District 
Attorney  that  the  confessions  to  be  used 
were  not  antagonistic*  but,  on  the  contrary, 
were  corroborative  of  each  other.  In  my 
opinion,  there  was  nothing  in  the  confes- 
sions introduced  on  the  trial  of  the  case 
which  entitled  the  defendants  to  a  sever- 
ance. Nothing  was  before  the  court  to  show 
whether  the  defendants  would  testify  in 
their  own  behalf,  or  what  their  sworn  state- 
ments, if  they  did  so  testify,  would  be." 

On  the  day  of  the  trial,  upon  the  request  of  the 
prosecution,  a  severance  was  granted  as  to  Burns. 
The  Appellate  Court  said : 

"  *  *  *  The  facts  should  be  stated  so  as 
to  enable  the  judge  to  ascertain  whether  the 
antagonism  is  such  as  to  necessitate  a  sepa- 
rate trial.  No  evidence  was  offered  on  the 
trial  of  this  motion.  The  judge  in  passing 
upon  such  knowledge  as  he  had  derived 
from  the  confession  made  by  Birbiglia,  and 
judging  from  that  confession,  there  was  no 
intention  on  the  part  of  Birbiglia  to  shift 
the  responsibility  for  the  crime  to  Zalenka. 
In  this  confession  Birbiglia  had  retained  to 
himself  full  responsibility.  Our  learned 
brother  was  therefore  well  founded  in  his 
ruling." 


*Note:      At  least   the   trial    court  was   guided   by   that 
claim  made  by  a  public  official. 
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"But,  on  the  trial  each  of  the  two  ac- 
cused, testifying  in  his  own  behalf,  did 
endeavor  to  exculpate  himself  as  far  as  he 
could  at  the  expense  of  the  other  and  hence 
their  defenses  did  eventually  prove  to  be 
antagonistic." 

"Under  these  circumstances,  we  are  of 
the  opinion  that,  upon  a  proper  showing, 
timely  made,  for  a  severance  before  the 
trial  which  is  to  be  hereafter  had,  a  sever- 
ance should  in  fairness  be  granted.  Our 
reason  for  so  holding  is  that  in  the  con- 
fessions made  in  the  office  of  the  Superin- 
tendent of  Police  each  of  the  accused  impli- 
cates his  associate  in  the  crime,  so  that  the 
confession  of  each  of  them  will  condemn  the 
other,  unless  the  jurors  are  able  to  liberate 
their  minds  from  the  impression  which  the 
confessions  cannot  fail  to  have  made.  And 
*  *  *  that  is  a  rather  difficult  thing  to  do. 
A  trained  mind,  may,  no  doubt,  d'west  itself 
of  a  conceived  notion,  but  the  average  juror 
cannot  so  well  do  so,  especially  where  the 
impression  is  deep  as  in  a  case  of  this 
kind." 

"In  State  v.  Taylor,  (1893)  45  La.  Ann. 
GOG,  12  S.  927,  this  Court  said :  There  are 
exceptions  to  the  rule  (discretion).  One, 
for  instance,  where  one  joint  defendant  has 
made  a  confession  implicating  both  and 
which  the  prosecution  intends  to  offer  on 
the  trial.'  " 

The  court  then  quotes  approvingly  from  State 
v.  Lee,  15  So.  159  (La.)  ;  State  v.  Desrochc,  17  So. 
209  (La.);  State  v.  Deylecfoain,  67  So.  175;  and 
State  v.  Bessa,  38  So.  (La.)  985,  all  to  the  effect 
that  if  the  prosecutor  intends  to  use  a  confession 
of  a  joint  defendant,  implicating  both,  a  case  for 
severance  is  presented. 
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The  court  in  this  Birbiglia  case  reversed  judg- 
ment of  conviction  also  upon  errors  committed  in 
the  court's  charge. 

A  rehearing  was  had,  the  opinion  in  which  sub- 
joined to  the  first  opinion,  states  that  when  the 
prosecutor  asked  for  a  severance  as  to  Bums,  that 
Birbiglia  objected  to  the  severance,  on  the  ground 
that  the  prosecutor  had  theretofore  objected  to  a 
severance  when  application  was  made  on  behalf  of 
both  Birbiglia  and  Burns.  In  again  discussing  the 
separate  trial  question,  the  court  points  out  that 
the  confessions  made  by  each  of  the  three  defend- 
ants were  in  almost  every  detail,  corroborative  *  of 
each  other,  with  the  exception  that  Burns  con- 
fessed freely  whereas  Zalenka  first  denied  and 
then  freely  admitted  his  part  in  the  crime.  The 
court  said : 

"On  the  trial  of  the  case  each  of  the  de- 
fendants testified  that  the  other  alone  com- 
mitted the  crime.  Each  testified  that  he 
had  had  no  knowledge  of  any  intention  on 
the  part  of  the  other  to  commit  the  crime. 
Burns  was  not  called  as  a  witness  in  the 
case,  and  did  not  testify." 

"If  the  judge  had  known,  when  he  was 
called  upon  to  pass  judgment  upon  the  mo- 
lion  for  a  severance,  that  the  defense  of 
Birbiglia  would  be  antagonistic  to  that  of 
Zalenka  and  Burns,  he  would  not  have  been 
justified  in  overruling  the  motion.  There 
is  no  case  more  appropriate  for  the  grant- 
ing of  a  severance  at  the  instance  of  one  of 
two  or  more  codefendants,  than  in  a  case 
where  each  defendant  attempts  to  put  the 
blame  upon  the  other.  But,  it  does  not 
appear  that  the  judge  had  any  reason  to 
believe,  when  he  was  called  upon  to  pass 


*  Note:  And  upon  the  reargument  in  this  Birbiglia 
case  it  was  established  that  the  confessions  were  in  fact 
not  antagonistic,  but  in  harmony  with  one  another.  There- 
fore the  case  is  a  good  authority  on  the  rule. 
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judgment  upon  the  motion  for  a  severance, 
that  such  a  case  would  develop.  Under 
these  circumstances,  the  judge  did  not  com- 
mit an  error  in  overruling  the  motion  for 


The  judgment  of  conviction  thereupon  was 
affirmed. 

Case  28. 

In  State  v.  Klein  et  ah,  (1922)  116  Atl.  596, 
the  Supreme  Court  of  Errors  of  Connecticut  re- 
viewed a  conviction  for  murder  in  the  second 
degree,  upon  joint  indictment  in  the  first  degree 
against  five  defendants,  charging  conspiracy  to 
murder  while  effecting  escape  from  arrest  for 
theft,  two  of  whom  appealed.     The  court  said: 

'•The  accused  appellants  Bessler  and 
Klein  duly  filed  motions  for  separate  trials, 
and  they  assigned  as  error  the  denial  of 
these  motions.  Our  rule  is  settled  (dis- 
cretion). A  separate  trial  will  be  ordered 
where  the  defenses  of  the  accused  are  an- 
tagonistic, or  where  evidence  will  be  intro- 
duced against  one  which  will  not  be  admis- 
sible against  others,  and  it  clearly  appears 
that  a  joint  trial  will  probably  be  preju- 
dicial to  the  rights  of  one  or  more  of  the 
accused." 

"The  test  for  the  trial  court  is  whether 
substantial  justice  is  likely  to  result  unless 
a  separate  trial  be  accorded.  The  test  for 
this  court  is  whether  the  denial  of  the  mo- 
tion for  a  separate  trial  has  resulted  in 
substantial  injustice  to  the  accused.  State 
v.  CastelU,  92  Conn.  58,  101  Atl.  470;  State 
v.  Brauneis,  84  Conn.  222,  79  Atl.  70.  In 
the  exercise  of  wise  discretion,  the  court  * 


Note:     See  also  Hoffman  v.  Com.,  Case  20. 
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should  ascertain  by  inquiry,  if  counsel  do 
not  develop  it,  the  character  of  the  evidence 
to  be  offered  by  the  state,  affecting-  one  and 
not  the  rest  of  the  accused,  in  order  to  see 
whether  the  introduction  of  evidence 
against  one  accused  will  be  antagonistic  to 
the  defenses  of  the  other  accused,  and 
whether  the  joint  trial  will  be  prejudicial  to 
the  rights  of  any  of  the  accused.  The  diffi- 
culty of  the  jury  separating  evidence  as  to 
one,  and  considering  it  as  to  that  one  only, 
and  the  especial  difficulty  where  that  kind 
of  evidence  is  varied  and  affects  different 
accused  is  apparent.  'Ordinarily,  the  fact 
that  one  of  the  accused  has  made  a  confes- 
sion incriminating  the  other,  would  be  a 
good  ground  for  granting  a  separate  trial' 
(citing  State  v.  Castelli). 

"In  this  case  two  confessions  or  state- 
ments were  offered  besides  other  evidence  of 
•lesser  consequence  and  admitted  against  one 
or  two  of  the  accused.  None  of  this  evi- 
dence except  as  to  one  confession  was 
known  to  the  court  at  the  time  these  mo- 
tions were  heard  and  decided.  'When  the 
assi stance  of  such  evidence  is  relied  on  as 
a  ground  for  a  motion  for  separate  trial, 
the  character  of  the  evidence  and  its  effect 
upon  the  defense  intended  to  be  made 
should  be  stated,  so  that  the  court  may  bo 
in  a  position  to  determine  the  probability 
of  substantial  injustice  being  done  to  the 
moving  party  from  a  joint  trial.'  (State  v. 
Castelli"   ( supra ) . 

With  the  fact  of  the  single  confession  be- 
fore it,  we  cannot  see  that  the  court  abused 
its  discretion  in  denying  these  motions. 
//  all  the  evidence  of  this  character  which 
was  offered  m  evidence  had,  been  before  the 
trial  court,  quite  likely  the  court  would 
have  granted  the  motions.  But,  it  would 
not  follow  that  its  refusal  to  do  so  would 
be  an  abuse  of  discretion.     The  controlling 
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question  on  the  appeal,  is  whether  it  ap- 
pears that  a  joint  trial  will  probably  result 
in  substantial  injustice.  State  v.  Castelli 
(supra).  Had  all  this  evidence  been  before 
the  court,  our  study  of  this  case  would  not 
lead  us  to  the  conclusion  that  these  accused 
had  suffered  substantial  injustice  by  the 
denial  to  them  of  separate  trials;  on  the 
contrary  they  seemed  to  have  been  accorded 
a  fair  trial." 


<\\SE    29. 

In  United  States  v.  Noble  et  a  I.,  (1923)  294 
Fed.  G89,  the  District  Court  of  Montana  consid- 
ered an  application  for  a  new  trial  made  by  two 
defendants  who  had  been  jointly  accused  and 
tried  for  violating  banking  laws.  One  of  the 
grounds  Avas  based  upon  "accident  and  surprise" 
in  that  prior  to  trial,  the  third  defendant  Funk 
inspired  defendants  to  believe  his  defense  was 
consistent  with  theirs,  but  testified  otherwise,  to 
shield  himself  by  implicating  Noble.  No  motion 
for  separate  trial  had  been  made  before  the  trial. 
The  court  found : 

"Funk  testified  that  he  made  all  false 
entries  upon  Noble's  directions,  who  then 
claimed  surprise  because  before  the  trial 
Funk  had  led  his  codefendants  to  believe 
that  he  would  testify  that  he  made  only 
the  earlier  entries  at  Noble's  directions, 
and  that  the  later  entries  were  made  by 
one  Carlson's  directions.  For  several  rea- 
sons the  court  found  no  prejudicial  sur- 
prise in  the  alleged  change  of  the  expected 
testimony  of  Funk.  Funk's  testimony  ad- 
verse to  Noble's  would  not  have  re- 
quired severance  in  trial  (See  cases  in  16 
G.  J.  780)  and  so  is  no  reason  for  a  new 
trial."     Then  the  court  said: 
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"Antagonistic  defenses  calculated  to 
prejudice  one  of  several  defendants  jointly 
indicted  will  move  the  discretion  of  the 
court  to  grant  that  one  a  separate  trial 
(U.  8.  v.  Marohant,  12  Wheat.  480;  U.  S. 
v.  Ball,  163  U.  S.  672)  but  is  not  ground 
therefore  in  behalf  of  the  others.  It  suf- 
fices to  say  without  detail  that  joint  trial 
might  have  been  prejudicial  to  Funk  but 
not    to    these    moving    defendants  *  *  *." 

Moreover,  the  defendants  claiming  surprise  did 
not  move  for  mistrial,  and  waived. 


Case  30. 

In  State  v.  Bessa  et  al,,  (1915)  38  S.  (La.) 
985  (referred  to  in  the  Birbiglia  case  supra,  88 
S.  553),  two  negro  defendants  were  convicted  of 
striking  a  white  man  with  the  intent  to  murder. 
The  court  said : 

"The  trial  seems  to  have  been  a  three 
cornered  fight.  The  state  striving  to  con- 
vict both  of  the  accused,  and  each  of  the 
accused  striving  to  convict  the  other." 

"As  the  court  understands  the  case, 
there  is  no  serious  if  any,  denial  that  one 
or  the  oilier  of  the  accused  committed  the 
crime  and  the  sole  question  is  as  to  which 
one  of  them  did  it.  Under  the  circum- 
stances, the  defenses  are  clearly  antagon- 
istic^, and  the  motion  for  a  severance  should 
have  been  sustained.     Judgment  set  aside." 


Case  31. 

In  State  v.  Cinflone  et  al.,  (1923)  120  Atl.  347, 
the    Connecticut    Supreme    Court    of    Errors    re- 
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viewed  a  conviction  for  murder  in  the  second 
degree,  the  indictment  having  been  for  murder 
first  degree,  for  the  killing  of  a  ''bootlegger." 
In  affirming  the  conviction  the  court   said: 

"Before  the  jury  was  impanelled,  coun- 
sel for  both  (each)  accused,  moved  for 
separate  trials.  Xo  claim  was  then  made 
that  the  state  would  offer  any  confessions 
or  admissions  by  either  of  the  accused 
which  might  prejudice  the  other  during  the 
trial.  And  no  reasons  were  advanced  by 
counsel  other  than  that  the  defenses  might 
be  inconsistent.  So  far  as  the  record  goes, 
the  court  did  not  at  any  time  hare  before 
it  facts  which  showed  that  the  defenses  of 
the  accused  would  be  antagonistic.  Its 
denial  of  the  motion  was  not  contrary  to 
our  rule."  (Quoting  from  State  v.  Klein, 
97  Conn.  321,  117  Atl.  59G.) 

"The  fact  that  subsequently,  in  the 
course  of  the  trial,  the  state  introduced  a 
claimed  confession  of  Rugiero,  does  not 
affect  the  ruling  made  since,  when  made, 
the  prospective  offer  of  this  confession  was 
not  known  to  the  court.  Counsel  for  the 
accusal  could,  upon  request  of  the  state's 
attorney,  hare  ascertained  that  he  purposed 
offering  a  confession  as  to  one  of  the  ac- 
cused. Upon  a  motion  for  separate  trials, 
it  is  always  the  duty  of  the  state's  attorney 
to  apprise  the  court  of  his  intention  to 
offer  confessions  or  admissions  as  to  one 
of  the  accused  and  not  the  other." 


Cask  32. 

In  People  v.  Garmiohael  ct  al.,  115  N.  E.  (111.) 
73  (1921),  five  defendants,  a.ll  minors,  were  jointly 
indicted  for  murder,  and  found  guilty  of  man- 
slaughter.    Carmichael   withdrew  his   motion  for 
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a  new   trial   and   was   sentenced.     The   other*  de- 
fendants appealed. 

Four  defendants  made  statements,  each  one  out 
of  the  presence  of  his  associates.  The  statements 
made  by  three  defendants  were  to  the  same  gen- 
eral effect,  setting  forth  among  other  things  that 
Carmichael  fired  all  the  shots.  Carmichael's 
statement,  however,  differed  substantially  from 
the  others.  In  it  he  said  that  Shalieen  had  done 
the  shooting  and  that  the  purpose  of  their  trip 
was  to  hold  up  a  roadhouse.  No  other  statement 
contained  any  reference  to  a  roadhouse  or  any 
admission  that  the  purpose  of  the  trip  was  un- 
lawful. Carmichael  testified  that  he  had  made 
no  such  statement  concerning  their  purpose  in 
driving  to  the  town  and  that  the  statement  in 
that  respect  was  erroneous.  On  the  stand,  Car- 
michael admitted  firing  all  the  shots  from  the 
automobile.     The  Court  held: 

"A  confession  made  by  one  defendant 
after  the  commission  of  a  crime  cannot  be 
admitted  in  evidence  against  a  co-defend- 
ant unless  made  in  the  presence  of  the  co- 
defendant  and  assented  to  by  him-'. 

"A  person  charged  with  crime  can  con- 
fess only  for  himself.  Carmichael's  con- 
fession repudiated  in  part  by  him  on  the 
witness  stand,  that  he  with  the  plaintiffs 
in  error  intended  to  rob  a  roadhouse  near 
Virden  and  that  Shaheen  fired  the  shots 
which  resulted  in  Swettart's  death,  could 
only,  in  its  effect,  be  highly  prejudicial  to 
the  plaintiffs  in  error.  If,  from  the  com- 
petent evidence  admitted,  the  jury  doubted 
that  the  plaintiffs  in  error  were  ffuilty,  it 
would  be  difficult,  if  not  impossible,  to 
remove  the  impression  of  guilt  credited  by 
Carmichael's  confession  I  hat  thru  had  all 
embarked  upon  a  criminal  enterprise.    Such 


135 


an  impression  would  naturally  be  deep- 
seated  and  abiding,  and  it  could  scarcely 
be  removed  by  an  instruction,  among  many 
others,  given  long  after  the  confession,  in- 
competent and  prejudicial  as  to  them,  had 
been  admitted.  Carmichael's  confession,  so 
far  as  the  plaintiffs  in  error  are  concerned, 
was  inadmissible  when  it  was  offered  and 
the  instruction  given  did  not  enre  the  error 
of   its   admission." 


In  People  v.  En  pert,  (1925)  140  K  E.  (111.) 
456,  Rupert  and  Dean,  negroes,  were  convicted 
of  murdering  a  white  man,  and  they  appealed. 
They  made  separate  statements.  Separate  coun- 
sel was  appointed  by  the  Court  for  each,  were 
jointly  tried  and  convicted.  Before  trial,  Rupert 
moved  for  a  separate  trial  on  the  grounds  "  *  *  * 
that  Dean  had  made  a  statement  to  the  police 
and  so  far  as  the  statement  implicated  Rupert,  he 
would  be  unable  to  have  a  fair  trial  if  jointly 
tried  with  Dean;  that  Rupert  had  also  made  the 
statement  in  regard  to  the  crime  to  the  police 
officers  incriminating  Dean".  Rupert  further 
stated  to  the  Court  in  his  motion  "that  if  these 
statements  were  introduced  in  evidence,  neither 
of  the  defendants  would  be  able  to  procure  a  fair 
trial.  The  bill  of  exceptions  does  not  show  that 
the  statements  were  before  the  Court  on  the  hear- 
ing of  the  motion,  or  that  any  other  statement  of 
their  contents  was  made  other  than  was  con- 
tained in  the  affidavit.  The  motion  was  denied 
and  Rupert  excepted. 

There  were  two  other  statements  made  in  the 
jail  substantially  the  same  as  the  two  preceding 
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ones.      All    four    statements    were    introduced    in 
evidence  over  objection  of  each  defendant. 

In  reviewing  and  determining  the  nature  of  the 
confessions,  the  Court  condemned  the  course  taken 
by  the  prosecuting  officers  in  resisting  the  motion 
for  a  separate  trial.  Concerning  the  confessions, 
the  Court  said   (Page  458)  : 

''Both  defendants  took  the  witness  stand 
and  testified  in  their  own  behalf  to  the 
same  facts,  in  substance,  as  appear  in  their 
four  statements.  Each  defendant  objected 
to  the  other  defendant  testifying,  and  espe- 
cially objected  to  the  other  defendant's 
testimony  that  incriminated  him,  but  their 
objections  were  over-ruled. 

"It  is  argued  by  the  defendants'  counsel 
that  it  was  error  to  deny  Rupert's  motion 
for  a  separate  trial.  It  is  argued  by  the 
people  that  the  granting  of  a  separate  trial 
of  defendants  jointly  indicted  rests  in  the 
discretion  of  the  trial  court.  It  is  true 
that  this  is  a  general  rule  often  stated,  but 
it  has  been  as  often  stated  that  the  court 
must  exercise  a  sound  discretion  in  over- 
ruling such  a  motion.  It  cannot  be  a  mat- 
ter of  serious  doubt  that  both  defendants 
in  tli  is  case  were  very  much  prejudiced  by 
the  fact  that  they  did  not  have  separate 
trials.  The  only  incriminating  evidence  in 
the  case  against  the  defendants  is  to  be 
found  in  the  statements  against  each  other. 

"No  man  can  confess  for  anyone  but 
himself"  {People  v.  Anderson,  87  1ST.  E. 
(111.)    917). 

"These  alleged  confessions  were  in  the 
hands  of  the  People,  who  well  knew  their 
contents  and  yet  resisted  the  motion,  neces- 
sarily knowing  that  they  would  rest  almost 
their  entwe  case  as  to  each  defendant  upon 
the  declaration  of  the  other.     They  thereby 
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deliberately    led    the    Court    into    error    in 
over-ruling   tliis   motion. 

"In  the  case  of  People  v.  Buckminster, 
113  :NT.  E.  (111.)  713,  this  Court  laid  down 
the  rule  that  where  one  of  several  defend- 
ants jointly  indicted  has  made  admissions 
or  confessions  implicating  others,  a  sever- 
ance should  be  ordered,  unless  the  attorney 
for  the  States  declares  that  such  admissions 
or  confessions  will  not  be  offered  in  evi- 
dence  on    tlic   trial. 

"It  would  have  been  better,  as  a  matter 
of  precaution,  if  Rupert  had  set  forth  in 
his  motion  the  character  or  nature  of  the 
admission  or  conviction  of  his  co-defendant, 
Dean,  but  the  information  was  in  the  hands 
of  the  People,  and  the  Court  should  have 
taken  the  precaution  to  ascertain  the  na- 
ture of  the  incriminating  evidence,  or  have 
taken  the  statement  of  Rupert  as  true  that 
the  alleged  confession  of  Dean  incriminated 
Rupert.  This  error  was  so  serious  that  we 
must  hold  it  was  a  reversible  error  to  over- 
rule the  motion  for  a  severance.  *  *  * 

"The  defendants  were  antagonistic  to 
each  other  from  the  time  that  they  were 
arrested  and  as  appears  in  the  record,  coun- 
sel for  neither  of  them  was  able  to  protect 
his  client  against  the  statement  of  the 
other,  which  the  Court,  over  their  objec- 
tions, had  improperly  admitted  in  evidence. 

"It  is  so  manifest  that  the  defendants 
have  not  had  a  fair  trial,  that  ive  are  not 
disposed  to  consider  the  fact  that  they 
went  on  the  witness  stand  and  testified  in 
their  oim  behalf,  as  offsetting  the  errors 
committed  against  them  or  to  hold  that 
they  waive  the  errors  committed  against 
them  bv  testifying". 
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Case  34. 
THE  LATEST  CASE. 

Pro.  v.  Sweetin,  156  N.  E.  (111.)  351  (April  20, 
1927,  2  days  after  this  Snyder  case  began),  the 
Supreme  Court  of  Illinois  reversed  a  judgment  of 
conviction  for  murder,  first  degree,  entered  against 
Elsie  Sweetin."  She  had  been  indicted  jointly 
with  one  Hight,  for  the  murder  of  her  husband,  by 
administering  arsenic.  She  made  one  written  and 
two  oral  confessions.  The  Court  found  that  the 
written  confession  was  involuntary  because  made 
under  fear,  the  co-defendant  informing  her,  in  a 
room  in  the  jail  where  they  thought  they  had  been 
left  alone,  that  a  mob  was  forming  outside  and 
that  they  would  be  hung  unless  she  made  some 
statement  that  would  satisfy  the  officers.  The  oral 
confessions  made  thereafter  to  a  newspaper  re- 
porter was  held  inadmissible  because  there  was  no 
evidence  that  her  f<  ar  had  been  removed. 

Before  the  trial,  upon  her  affidavit,  a  motion 
was  made  for  a  separate  trial,  upon  the  ground 
that  her  defense  and  that  of  Hight  were  anta- 
gonistic to  each  other,  that  evidence  admissible 
against  him  would  be  admissible  against  her  and 
that  he  had  made  false  confessions  implicating  her, 
out  of  her  presence.  Defendant  Sweetin  testified 
and  denied  the  allegations  against  her  in  the  state- 
ments of  1  light.  She  also  denied  any  relationship 
with  him.    The  Court  held: 

"While  it  is  generally  a  matter  of  dis- 
cretion with  the  court  as  to  whether  a 
separate  trial  shall  be  granted,  such  dis- 
cretion is  not  arbitrary  but  should  be  so  ex- 


Note:   She  has   since  been   acquitted. 
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ercised  as  to  prevent  injustice,  whenever 
possible.  While  the  court  instructed  the 
jury  that  Sight's  confessions  were  not  ad- 
missible as  against  plaintiff  in  error,  such 
instruction  could  by  no  possibility  eradi- 
cate the  testimony  from  the  minds  of  the 
jury.  While  theoretically  the  instruction 
withdrew  the  evidence  from  the  considera- 
tion of  the  jury,  practically  the  human  mind 
is  so  constructed  that  inevitably  the  preju- 
dicdl  effect  remained  therein.  (Rex  v. 
Martin,  4  Ann.  Cas.  912:  People  v.  Car- 
michael,  314  111.  460.)  To  obviate  the  evils 
arising  from  the  possibility  of  the  jury 
being  misled  by  the  confessions  of  a  co-de- 
fendant, the  rule  is  general  that  where  one 
of  several  defendants  jointly  indicted  has 
made  admissions  or  confessions  implicating 
others,  a  severance  should  be  ordered  un- 
less the  attorney  for  the  Slate  declares  that 
such  admissions  or  confessions  will  not  be 
offered  i)i  evidence  on  the  trial.  Some  of 
the  cases  have  stated  that,  on  the  plainest 
principles  of  justice,  if  the  prosecutor  in- 
tends to  use  such  confession  the  prisoner 
shall  be  tried  separately.  (Queen  v.  Weir, 
3  Can.  Crim.  Cas.  351  :  Rex  v.  Martin, 
supra ;  People  v.  Buckminster,  274  111.  4.'!."» ; 
People  v.  Rupert,  316  id.  38;  People  v. 
Carmichael,  supra;  White  v.  Teople,  81  111. 
333.)  Plaintiff  in  error  may  be  guilty,  but 
she  may  be  innocent.  Upon  this  subject  we 
express  no  opinion.  The  law  does  not  pro- 
vide one  method  for  trying  innocent  persons 
charged  icith  crime  and  another  for  trying 
guilty  persons,  as  all  persons  charged  with. 
crime  arc  presumed  to  be  innocent  until 
proven  guilty  beyond  any  reasonable  doubt 
according  to  the  established  methods  of  pro- 
cedure. (People  v.  Bimbo,  314  111.  449.)  The 
constitution  guarantees  to  every  person  ac- 
cused of  crime,  whether  innocent  or  guilty, 
a  fair  and  impartial  trial,  and  no  person 
sli  uld  be  condemned  to  penal  servitude  who 
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has  been  deprived,  over  his  objection,  of 
such  a  trial  upon  evidence  competent 
against  him.  Plaintiff  in  error  asked  for  a 
separate  trial,  and  for  the  reasons  stated  in 
her  affidavit  it  should  have  been  accorded 
her. 

The  judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded  to  that 
court. 

Reversed  and  remanded." 

There  are  now  before  this  Court  the  cases  of 
Peo.  v.  Marcus,  from  the  2nd  Dept.  A.  P.,  and 
Peo.  v.  Doran,  a  murder  case  from  Albany,  sub 
judice.  We  believe  that  the  question  of  antagon- 
ism, is  not  present  in  the  Doran  case  as  strongly 
as  in  this. 

As  to  the  Marcus  case,  the  A.  D.  reviewed  the 
discretion  and  sembJe,  that  the  application  came 
too  late,  after  the  empaneling  of  the  jury.  The 
ruling,  if  that  be  it,  appears  to  be  correct,  the 
granting  of  a  severance  being  discretionary.  (Bab- 
cock  v.  Peo.,  15  Hun  347;  State  v.  Johnny,  87 
Fac.   (Nev.)   3.) 

We  have  thus  reviewed  the  general  trend  of  the 
doctrine  on  the  question  of  granting  a  separate 
trial  where  evidence  admissible  against  one  de- 
fendant is  inadmissible  against  another;  where  the 
district  attorney  intends  to  introduce  a  confession 
of  one  iinplicating  the  other,  upon  the  trial,  and 
where  the  defenses  are  antagonistic. 

We  respectfully  submit  that  the  great  weight  of 
authority  from  ancient  times,  as  we  have  en- 
deavored to  shoAv  by  reference  to  the  foregoing 
adjudications  from  the  year  1581  to  the  present 
time,  progressively,  together  with  textbooks,  etc., 
references,  points  the  way  for  the  exercise  of  the 
power  that  now  reposes  in  this  Court  to  prevent 
a  gross  miscarriage  of  justice  in  the  Snyder  case. 


Ill 


CONCLUSION 

Great  are  the  powers  of  thfStribunal  and  of  far- 
reaching  effect  its  mandates.  We  bow  in  profound 
respect. 

We  have  endeavored  to  submit  in  this  brief  all 
references  and  data  available  to  us,  so  that  this 
Court  might  be  assisted  in  determining  what  is 
the  true  rule  of  law  to  apply  to  this  case.  If  we 
have  succeeded  in  doing  that,  whatever  the  result, 
we  shall  rest  assured  that  the  full  measure  of 
duty  has  been  discharged  in  true  conscience.  This 
is  a  case  of  life  and  death,  and  in  favorem  vitae, 
the  defendant  is  entitled  to  be  dealt  with  in  con- 
formity to  the  rules  of  law  enforced  at  common 
law  as  understood  by  our  courts  "according  to 
the  known  humanity  of  our  criminal  jurisprud- 
ence" (Story,  J.,  in  U.  S.  v.  Murchant,  12  Wheat. 
(25  IT.  S.)   480). 

The  defendant  we  plead  for  is  a  woman.  But 
that  fact  entitles  her  to  no  better  treatment  than 
a  man  before  the  bar  of  justice.  We  ask  for 
nothing  more,  nothing  less.  That  she  is  entitled 
to  a  fair  trial  by  an  impartial  jury  is  her  consti- 
tutional right,  of  which  she  may  not  be  divested. 
A  fair  jury  has  thus  been  defined: 

Woodworth,  J.?  in  Pco.  v.  Vermilyea,  7  Cowen 
108: 

(P.  121):.  "It  is  admitted  that  every 
citizen,  whether  arraigned  for  crime  or 
impleaded  in  a  civil  action,  is  entitled  to  a 
trial  by  a  fair  and  impartial  jury.  The 
trial  by  jury  is  justly  considered  an  invalu- 
able privilege;  but  it  would  become  a  mock- 
ery if  persons  who  had  prejudged  the  case 
were  admitted  as  impartial  triers  *  *  *. 
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(T.  122)  :  "What  is  meant  by  persons 
standing  indifferent?  Manifestly  that  the 
mind  is  in  a  state  of  neutrality  as  respects 
the  person,  and  the  matter  to  be  tried;  that 
there  exists  no  bias,  for  or  against  either 
party,  in  the  mind  of  the  juror,  calculated 
to  operate  upon  him ;  that  he  comes  to  the 
trial  with  a  mind  uncommitted,  and  pre- 
pared to  weigh  the  evidence  in  impartial 
scales  *  *  *. 

(P.  129)  :  "We  yield  more  readily  to 
the  convictions  expressed,  because  they  are 
in  accord  with  that  indulgent  spirit,  alwaj^s 
professed  by  the  law  towards  the  accused, 
as  to  the  conduct  of  the  prosecution,  and 
the  manner  of  the  trial.  Its  progress  has 
always  kept  pace  with  political  liberty.  *  *  * 

"A  review  of  American  authorities  on 
the  same  question,  placing  the  security  of 
the  citizen,  as  we  think  they  do,  on  the 
higher  and  more  certain  ground,  a  ground 
which  is  fortified  by  constitutions  or  stat- 
utes, giving  the  aid  of  counsel  on  all  ques- 
tions, furnishes  matter  of  comparison,  de- 
cidedly favorable  to  the  institution  of  our 
country.  We  may,  I  think,  assert  without 
arrogance,  that  the  right  of  trial  by  jury 
has  been  cultivated  with  better  skill,  taken 
deeper  root,  and  promises  to  shed  a  more 
benign  and  salutary  influence  in  this  land 
of  constitutional  liberty  than  in  the  coun- 
try of  its  origin." 

We  say  that  in  keeping  with  the  above  definition 
of  trial  by  jury,  this  defendant  has  not  received 
the  benefit  of  an  impartial  jury  because  their 
minds  were  prejudiced  by  the  hostile  atmosphere 
at  the  trial,  the  joint  trial,  and  the  incriminating 
and  hostile  confession  and  testimony  of  Gray, 
while  at  the  same  time  they  were  to  pass  upon 
the  credibility  of  either  her  alleged  confession  or 
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her  testimony,  both  of  which  differed  radically. 
That  was  a  question  for  them  to  decide.  All  of 
this  must  necessarily  have  materially  affected  the 
ends  of  justice  to  her  prejudice,  depriving  her  of 
a  legal  trial. 

"It  is  not  to  shield  the  guilty  but  to 
protect  the  innocent  that  courts  are  stead- 
fast in  upholding  rules,  in  force  for  gen- 
erations, by  which  it  may  be  lawfully  deter- 
mined who  are  guilty"  (Pro.  v.  Wolf,  183 
N.  Y.  at  ]>.  477). 

It  is  not  an  easy  thing  for  a  juryman  to  elim- 
inate from  his  memory  the  effect  of  damaging 
statements  made  in  his  presence;  and  the  tech- 
nical instruction  to  the  jury  to  "remove"  from 
their  consideration  incompetent  evidence  and 
matters  which  are  nevertheless  obviously  calcu- 
lated to  affect  them  in  determining  guilt  or  inno- 
cence, especially  in  a  capital  case,  will  not  cure 
the  error.     (Peo.  v.  Con  yon,  200  X.  Y.  350.) 

That  the  crime  was  revolting  and  excited  great 
popular  interest  and  prejudice,  will  not  change 
the  established  doctrine  of  the  law  as  constantly 
enforced  in  this  Court.  Perhaps,  guilty  or  not, 
because  of  the  charge  made,  she  could: 

"expect  little  consideration  in  public  feel- 
ing. The  law,  however,  as  has  frequently 
been  stated,  makes  no  distinction  in  persons 
and  the  worst  of  men  when  brought  to  its 
bar  are  to  be  tried  according  to  uniform 
and  established  rules  and  practice.  No  depar- 
ture from  these  can  be  said  to  be-  harmless 
because  of  the  seriousness  or  gravity  of  the 
offense  or  the  apparent  quilt  of  the  ac- 
cused"  (Peo.  v.  Mar, rig,  227  N.  Y.  382). 
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And  as  lately  said  in  another  jurisdiction  of 
equal  enlightenment  upon  the  true  standards  of 
jurisprudence,  the  defendant: 

"may  be  guilty  but  she  may  be  innocent. 
Upon  this  subject  we  express  no  opinion. 
The  law  does  not  provide  one  method  for 
trying  innocent  persons  and  another  for 
trying  guilty  persons  as  all  persons  charged 
with  crime  are  presumed  to  be  innocent 
until  proven  guilty  according  to  established 
methods   of   procedure." 

Peo.  v.  Sweetin,  150  K  E.   (111.)   354; 
Peo.  v.  Beinbo,  145  N.  E.  (111.)  051. 

In  line  with  these  principles,  therefore,  this 
Court  has  still  more  firmly  expressed  itself: 

"A  guilty  man  is  entitled  to  a  fair  trial." 
Peo.  v.  SoMeskoda,  235  N.  Y.  411. 

In  this  Snyder  case,  it  will  be  insisted  by  the 
prosecutor  that  she  is  so  ejbriously  guilty  that 
upon  a  new  and  separate  trial  she  would  again  be 
found  guilty.  To  this  contention  there  is  a  double, 
logical,  legal  answer:  Here  is  a  case  than  which 
none  other  has  stirred  public  sentiment  more 
vehemently  against  defendant,  in  the  State's  his- 
tory, so : — 

1.  If  the  denial  of  a  separate  trial  requested 
by  her  according  to  the  course  of  the  common  law, 
upon  sufficient  grounds,  shall  be  claimed  to  be  an 
unsubstantial  error  and  not  to  have  operated  to 
the  prejudice  of  her  substantial  rights,  because 
the  Court  limited  the  effect  of  testimony  incom- 
petent as  to  her,  the  prosecutor's  position  cannot 
prevail,  because  it  is  written : 
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"There  are  cases,  however,  in  which  ap- 
parently technical  errors  may  be  so  preju- 
dicial as  to  produce  the  gravest  injustice. 
This  may  be  particularly  true  of  a  case  in 
which  a  defendant,  accused  of  an  abhorrent 
and  detestable  crime,  finds  himself  con- 
fronted at  the  vert/  threshold  of  the  court- 
room with  that  subtle,  pervasive  and,  almost 
ineradicable  prejudice  which  the  bare 
charge  of  such  a  crime  may  engender 
against  him  in  the  minds  of  those  who  are 
to  pass  upon  his  guilt  or  innocence"  (Peo. 
v.  Davey,  179  N.  Y.  345). 

That  this  Snyder  is  such  a  case,  we  hope  to  be 
able  to  show  this  Court. 


2.  If  it  be  claimed  that  the  forcing  her  to  trial 
jointly  with  one  who  was  at  once  her  most  hostile 
and  interested  accuser  and  co-defendant,  was 
proper,  in  the  exercise  of  the  trial  court's  discre- 
tion, and  constitutes  no  abuse  and  hence  no  error, 
upon  the  ground  that  because  the  evidence  against 
her  was  so  conclusive,  that  public  "convenience" 
or  justice  required  a  joint  trial,  the  position  is 
clearly  untenable,  because  this  Court  has  pro- 
claimed it  to  be  the  law: 


"An  unfair  trial  is  a  reproach  to  the  ad- 
ministration of  justice,  and  casts  grave  re- 
sponsibility not  only  upon  the  prosecuting 
officer  but  also  upon  the  trial  judge.  How- 
ever strong  the  evidence  against  the  defend- 
ant may  be,  if  she  did  not  have  a  fair  trial, 
as  shown  by  the  rulings  of  the  court  *  *  * 
subject  to  proper  objection  and  exception, 
judgment  of  conviction  should  be  reversed 
so  that  she  may  be  tried  according  to 
law.  *  *  * 
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"The  only  excuse  for  injustice  *  *  *  is 
that  the  defendant  is  apparently  guilty  of 
a  horrible  and  detestable  crime.  But  why 
she  should  be  tried  at  all  unless  she  is  tried 
fairly  and  in  accordance  with  law?  If  her 
guilt  is  so  clear,  why  should  unwarranted 
means  be  used  to  secure  a  conviction. 
Juries  do  not  halt  over  their  duties  in  such 
cases,  but  are  swift  to  convict  when  evi- 
dence permits.  In  this  case  above  all  others 
it  was  unnecessary  to  go  beyond  the  law 
and  indeed  it  can  never  be  necessary  in 
any  case"   {Peo.  v.   Wolf,  183  N.  Y.  464). 

Therefore,  Ave  say,  that  if  Mrs.  Snyder  is 
guilty,  her  guilt  can  be  established  according  to 
legal  procedure  in  a  separate  trial  just  as  well  as 
by  illegally  trying  her  between  two  fires — the 
prosecution  and  the  joint  defense — a  more  violent 
accuser  than  the  former — and  immeasurably  more 
damaging,*  under  the  guise  of  testifying  in  his 
own  defense.  Both  the  prosecution  and  her  co- 
defendant  (co-prosecutor)  joined  in  preventing  a 
separate  trial.     Both  stressed  every  point  to  bring 


*Note:  Appended  to  the  Trial  of  Coningsmark  (1682) 
9  How.  St.  T'r.  (Cobbett's)  there  is  a  note  commenting  on 
the   trial.     Intra,  we   read:    : 

"Nay,  the  law  hath  given  somewhat  more  credit 
to  the  evidence  of  a  person  indicted  as  a  witness  of 
the  same  things  against  others,  than  it  does  to  a  person 
not  indicted;  as  in  the  case  of  an  approver,  which 
as  Stamford  (S.  P.  C.  Lib.  2,  c.  53)  says,  was  a 
person  in  prison  (not  at  large)  for  the  fact  of  which 
he  was  indicted,  arraigned  upon  an  indictment,  or  an 
appeal  of  felony,  who  before  a  coroner  assigned  by 
the  court,  confesses  himself  guilty  of  the  felony  of 
of  which  he  is  indicted,  and  not  of  any  other,  and  con- 
fesses other  persons,  naming  them  as  coadiutors  with 
him  in  committing  the  crime  of  which  he  is  indicted, 
and  not  ot  any  other  crime;  so  much  credit  shall  be 
given  tc  that  confession,  that  process  shall  be  made 
out  against  the  person  impeached,  who,  if  taken,  shall 
be  arraigned  on  that  approvement,  as  if  an  indictment 
by  a  grand  jury  had  been  found  against  him". 
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about  a  conviction.*    That  Gray  was  found  equally 
guilty  is  not  his  fault. 

Finally,  knowing  full  well  the  effect  of  defend- 
ant's relations  with  Gray,  we  cling  to  the  rules 
of  law  that  this  Court  teaches  us,  and  in  the 
words  of  Lehman,  J.,  we  urge: 

"The  defendant  may  not  complain  that 
her  meretricious  relations  *  *  *  create  a 
natural  prejudice  against  her.  but  she  has 
been  on  trial  for  her  life,  not  because  of 
her  manner  of  living,  but  because  she  has 
been  charged  with  the  crime  of  murder,  and 
she  has  the  right  to  demand  a  fair  trial  on 
that  charge  alone'*  (Peo.  v.  Busszi,  238  X. 
Y.  .390,  402). 

"Whether  a  reversal  will  ultimately  re- 
sult in  any  advantage  to  the  defendant,  is 
not  for  us  to  judge;  for  no  matter  how 
clear  his  guilt  may  be,  or  how  deeply  he 
mav  be  stained  with  blood,  it  is  our  dutv 
to  see  thai  he  has  the  benefit  of  the  law 
under  which  his  punishment  is  demanded'' 
(Workman  v.  St<it< ,  4  Sneed  (36  Tenn.) 
425). 

This  case  is  about  to  be  made  the  basis  for  the 
interpretation  of  the  so-called  "Baumes"  statute, 
and  will  soon  take  its  place  among  the  innumer- 

*Note:  He  would  have  the  jury  believe  that  "his  mind 
was  sapped — he  became  a  weakling- — he  was  ensnared  and 
completely  drowned  in  the  schemes  of  Mrs.  Snyder"  as 
shown  by  his  brief  on  his  appeal  (p.  49)  and  that,  there- 
fore, he  had  no  power  to  form  an  intent — no  motive,  no 
design,  and  hence  was  not  guilty  of  first  degree  murder,  as 
shown  by  his  Points  1  to  4.  We  think  that  his  plans  to 
blame  Mrs.  Snyder  for  the  whole  affair,  hoping  for  benefit 
to  himself,  proved  abortive  and  that  he  now  repents.  But 
by  his  attitude  upon  the  trial  he  hr.s  foreclosed  himself 
from  consideration  on  legal  questions,  and  has  brought 
about  an  injustice  upon  the  woman  for  whom  he  betrayed 
his  family  and  walked  into  oblivion  from  the  society  of 
virile    men. 
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able  others  that  constitute  guiding  precedents  in 
the  administration  of  justice. 

Mrs.  Snyder's  name  will  only  serve  as  an  index 
to  the  case.  She,  as  an  individual,  and  the  de- 
tails of  the  case  will  soon  be  forgotten  owing  to 
the  complexities  of  modern  life.  But  the  Iww 
remains. 

Whatever  the  decision  may  he,  it  will  have 
great  scope  and  far-reaching  effect  upon  the  ques- 
tion of  the  exercise  of  discretion  in  granting  or 
denying  separate  trials.  If  this  capital  case  does 
not  require  and  justify  a  severance,  in  view  of  the 
antagonistic  defenses  and  confessions,  we  submit 
that  the  legislature  may  as  well  make  a  joint 
trial  mandatory  in  any  case,  because  it  will  be 
difficult  to  encounter  another  situation  where  the 
elements  necessary  for  the  exercise  of  discretion 
are  more  compelling. 

Truly,  this  record  cannot  be  laid  aside  and  the 
two  questions  presented — (1)  The  denial  of  a 
separate  trial,  (2)  The  unfair  trial  accorded — 
without  an  abiding  feeling  that,  probably,  sub- 
stantial rights  have  been  affected  and  the  ends  of 
justice  have  been  defeated.  If  there  is  this  proba- 
bility, then  a  case  for  reversal  is  made  out.  Yes, 
may  it  please  your  honors,  we  ask  for  a  fair 
trial, — for  justice. 

Justice,  in  the  language  of  Webster, 

"is  the  greatest  interest  on  earth.  It  is 
the  ligament  which  holds  civilized  nations 
together.  Wherever  her  temple  stands,  and 
;is  long  as  it  is  duly  honored,  there  is  a 
foundation  of  social  security,  general  hap- 
piness, and  the  improvement  and  the  prog- 
ress of  our  race.  And  whosoever  labors  on 
this  edifice  with  usefulness  and  distinction, 
whosoever  clears  its  foundations,  strengthens 
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its  pillars,  adorns  its  entablatures,  or  con- 
tributes to  raise  its  august  dome  still  higher 
in  the  skies,  connects  himself  in  name,  and 
fame,  and  character,  with  that  which  is, 
and  must  be,  as  durable  as  the  frame  of 
human  society". 

We  rest.  The  case  is  now  submitted  to  the 
conscience  of  this  honorable  Court,  for  the  up- 
holding of  the  majesty  of  the  Law. 


The  judgment  should  be  reversed 
and  a  new  and  several  trial  should 
be  granted  to  this  appellant. 

October  24,  1927. 

Respectfully  submitted, 

Eogae    F.    Hazleton 

and 
Dana  Wallace, 
Attorneys  for  defendant, 

Ruth  Snyder. 
Joseph  Lonardo 
Of  Counsel 
On  the  Brief. 
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Court  of  Appeals 


State  of  New  York. 


The  People  of  the  State  of 
New   York, 

Plaintiff-Respondent, 

against 

Ruth    Snyder   and   Henry 
Judd  Gray, 

Defendants- Appellants. 


APPELLANT  RUTH  SNYDER'S 
REPLY  BRIEF. 

Permission  was  granted  by  this  Court  upon  the 
argument  on  October  24th,  to  the  District  Attor- 
ney to  file  and  serve  his  answering  brief  on  Octo- 
ber 31st,  which  has  been  done,  and  to  counsel  for 
Ruth  Snyder  to  file  and  serve  her  reply  brief  on 
November  4th. 

It  has  been  necessary  to  discuss  the  questions 
involved  at  more  length  because  of  respondent's 
criticism  of  our  brief  and  their  claims.  We  also 
cite  some  additional  cases  just  noticed.  All  in  aid 
of  our  main  brief. 


I. 

General  Observations. 

First : 

What  is  Conceded  in  Our  Brief. 

There,  we  have  admitted,  first,  that  the  Statute 
is  constitutional;  second,  that  the  question  of 
granting  a  separate  trial  is  discretionary  with  the 
Court;  and  third,  that  a  sound  exercise  of  judicial 
discretion  is  not  reviewable  at  least  in  cases  where 
the  question  of  whether  substantial  justice  has 
been  done,  is  not  involved  on  appeal.  But,  we 
there  sought  to  show  that : 

(a)  The  discretion  is  a  legal  and  not  an 
arbitrary  one,  and  that 

(b)  For  an  abuse  thereof  the  Appellate 
Court  will  review,  and 

(c)  If  in  so  reviewing,  it  can  be  said  that 
the  moving  defendant  has  been  deprived 
of  a  right,  so  that  injustice  has  re- 
sulted, the  conviction  will  be  quashed. 

Besides,  this  Court  will  review  all  questions  in 
a  capital  case. 

Second : 

Why  the  Trial  was  Unfair  to  Snyder. 

Now,  it  is  elementary  that  an  error  depriving  a 
defendant  of  a  right  is  a  substantial  error.  That 
the  defendant  in  any  case  is  entitled  to  a  fair 
trial  is  a  definite  constitutional  right  that  cannot 
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be  tampered  with.     In  this  case,  Ruth  Snyder  was 
deprived  of  that  right  because: 

1.  The  jury,  by  being  subjected  to  hear 
evidence  competent  as  to  Gray  and  incom- 
petent as  to  Snyder,  was  placed  in  an  im- 
possible position — that  of  having  to  render 
a  free  and  impartial  verdict  upon  only 
legal  evidence  against  each  defendant,  when 
as  a  matter  of  fact,  the  legal,  competent 
evidence  against  Ruth  Snyder  was  so  in- 
terwoven with  and  so  affected  by  the  evi- 
dence directed  against  Gray  only,  and  inad- 
missible as  to  her,  that  it  was  humanly  im- 
possible for  the  jury  to  keep  their  minds 
untarnished  by  the  damaging  effect  of  the 
incompetent  testimony. 
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2.  The  jury  was  foreclosed  from  bein 
able  to  pass  upon  the  credibility  of  Snyder's 
testimony  as  a  witness  in  her  own  behalf 
(as  contrasted  with  her  alleged  oral  and 
written  confession),  with  a  free,  open  and 
unbiased  mind  and  sentiment,  for  the 
reason  that  while  so  acting  as  judges  of 
the  facts,  empowered  to  attach  as  much 
weight  as  they  may  deem  proper  to  any  of 
the  evidence,  the  jury  was  compelled  to 
hear  first,  the  alleged  confession  of  Gray 
which  placed  the  entire  blame  for  the  crime, 
including  plan,  motive  and  execution  upon 
Ruth  Snyder,  and  secondly,  the  jury  was 
compelled  to  hear  the  testimony  of  Gram- 
as a  witness  in  his  own  behalf,  which  had 
the  potent  effect  to  prejudice  the  jury 
against  Ruth  Snyder  for  the  reason  that 
Gray's  testimony  came  before  them  ap- 
parently in  his  own  behalf  and  was  entitled 
to  more  credence  upon  that  account,  upon 
the  theory  that  this  being  his  last  chance 
to  save  his  life,  he  must  be  telling  the 
truth. 


Third  : 

The  Court's  Ruling  on  Evidence  Inadmissible 
as  to  Each  Defendant. 

In  this  case  the  bulk  of  the  evidence  competent 
and  admitted  against  Gray,  was  held  by  the  Court 
to  be  incompetent  against  Snyder  and  vice  versa. 
Yet  all  this  was  very  damaging  to  her.  Such  in- 
stances are  too  numerous  in  this  record  to  under- 
take to  point  them  all  out  at  this  time.  May  we 
not  point  to  the  places  in  the  record  where  the 
Court  ruled  concerning  the  confessions  or  some 
evidence,  that  it  was  competent  as  against  one  de- 
fendant and  inadmissible  as  to  the  other,  yet  ad- 
mitted the  same,  and  the  whole  of  it  was  before 
the  jury  for  them  to  apply  as  they  please,  regard- 
less of  instructions.     Such  instances  follow: 


Fols. 

Fols. 

Fols. 

1. 

3920 

6. 

3989 

11. 

6941 

2. 

3941 

7. 

4038 

12. 

0942 

3. 

3957 

8. 

4200 

13. 

0956 

4. 

39G8 

9. 

4343 

14. 

6999 

5. 

3987 

10. 

4788 

15. 

7041 

That  all  of  this  was  very  damaging  goes  with- 
out saying,  and  it  cannot  be  said  that  so  much 
inadmissible  evidence  as  to  one  defendant  could 
reach  the  jury  without  having  its  influence  upon 
the  verdict. 

Fourth  : 

Prosecutor's  Remarks   Un  warranted. 

On  page  25  of  respondent's  brief  the  following 
occurs : 

"Never  was  there  a  fairer  trial  than  ac- 
corded  to   these   defendants  *  *  *." 


Then  on  page  2G  there  appears  a  quotation 
from  Mr.  Wallace's  summation  on  behalf  of  Ruth 
Snyder,  and  it  is  claimed  that  this  language  tends 
to  show  that  even  Snyder's  counsel  "recognized" 
that  a  fair  trial  had  been  had. 

1.  We  do  not  understand  that  because  counsel  is 
disposed  to  commend  the  trial  judge  for  his  pa- 
tience and  activity  throughout  a  long  and  difficult 
case,  his  encomium  should  be  pointed  to  as  having 
any  such  effect  as  claimed.  We  have  said  before, 
and  it  is  now  repeated,  that  the  learned  trial 
judge  once  having  forced  a  joint  trial,  conducted 
the  trial  in  the  only  manner  in  which  it  could  be 
had  and  his  rulings  upon  the  admissibility  of  evi- 
dence as  against  one  or  the  other  were  proper. 

But,  the  fundamental  theory  that  a  joint  trial 
could  be  conducted  fairly  as  to  defendant  Snyder, 
was  wrong — and  the  open,  notorious  antagonism 
and  hostility  between  the  two  defendants  which 
pervaded  the  trial  in  its  most  bitter  form,  and 
which  was  still  present  in  undiminished  venom 
upon  the  argument  before  this  court,  together 
with  the  incompetent  evidence  before  the  jury  a* 
affecting  Snyder,  have  prevented  Ruth  Snyder 
from  being  dealt  with  according  to  the  true  prin- 
ciples of  justice. 

This  being  the  case,  and  our  main  substantial 
ground  of  complaint  being  that  a  joint  trial 
should  not  have  been  ordered,  etc.,  it  would  have 
been  rather  out  of  place  and  indelicate  for  counsel 
to  claim,  before  the  jury,  that  they  could  not  fair- 
ly try  Ruth  Snyder  and  dispassionately  pass  upon 
the  competent  evidences  against  her  only,  disre- 
garding the  evidence  solely  applicable  to  Gray. 
Would  the  District  Attorney  have  counsel  tell  the 
jury  in  summing  up  that  they  are  unfair,  or  tell 
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the  Court  that  it  is  unfair,  and  thus  be  punished 
for  contempt?     We  suppose   not. 

But,  Ave  adopted  the  only  course  legally  open 
to  us,  that  is,  we  saved  the  question  for  this  Court, 
where  we  may  duly  advance  all  of  the  grounds 
upon  which  we  claim  the  trial  was  unfair,  and  we 
have    respectfully    done   so. 

2.  Again,  Ave  are  criticised  for  our  attitude  he- 
fore  this  Court.  At  the  top  of  page  5  of  the  re- 
spondent's brief,  the  following  occurs: 

"And  Avhile  the  defendant  Snyder  inter- 
posed a  defense,  to  which  it  is  utterly  im- 
possible to  attach  any  credence  whatsoever, 
even  her  attorneys  upon  the  argument  and 
in  their  brief,  recognized  her  guilt  but  re- 
fused to  discuss  it  and  expressly  refrained 
from  'criticising  the  judgment  upon  any 
question  relating  to  the  weight  of  evi- 
dence.' '  ( Referring  to  page  15  of  our 
brief.) 

The  learned  prosecutor  goes  just  a  little  too  far. 
We  do  not  choose  to  believe  that  this  comment 
upon  our  "recognizing  her  guilt  by  refusing  to  dis- 
cuss it"  reflects  upon  our  integrity  and  self-respect 
before  this  honorable  Bench.  Although  according 
to  the  canons  of  ethics  as  we  understand  them,  the 
attorney's  personal  opinion  of  the  merits  of  a  de- 
fense in  any  case  is  inconsequential,  yet  had  Ave 
in  this  case  felt  that  our  client's  guilt  was  so  con- 
clusive, almost  as  a  matter  of  law  (as  the  prosecu- 
tor seems  to  believe),  Ave  should  have  withdrawn 
from  the  case.  But,  instead,  here  Ave  are,  actively 
fighting  for  the  rights  of  our  client  to  have  a  fair 
jury  fairly  pass  upon  her  defense,  according  to  the 
duly  constituted  methods  of  procedure,  and  that  is 
far  from  "recognizing  her  guilt." 


Moreover,  we  have  now  heard  for  the  first  time 
that  because  counsel  comes  before  this  Court  and 
discusses  purely  questions  of  law,  that  he  thereby 
admits  his  client's  guilt.  With  due  deference  to 
the  learned  respondents,  we  believe  that  we  under- 
stand our  business  and  position  quite  correctly. 
There  is  no  use  mincing  words  before  this  Court 
or  making  an  unwarranted  attack,  or  assuming 
an  untenable  position.  If  it  be  held  that  a  joint 
trial  was  properly  had,  and  that  the  rights  of 
Snyder  were  duly  safeguarded  by  the  various  in- 
structions to  the  jury  on  the  competency  of  evi- 
dence, then  we  are  not  blind  to  see  that,  the 
credibility  of  the  witnesses  and  the  probative 
value  of  each  piece  of  evidence  on  the  whole  case 
being  for  the  jury,  that  in  that  case,  the  record 
contains  sufficient  evidence  upon  which  the  ver- 
dict may  be  justified. 

Therefore,  we  properly  declined  to  make  a  use- 
less point  relating  to  the  weight  of  evidence  which 
this  Court  has  power  to  review.  For  doing  this, 
and  for  so  assisting  in  clearly  defining  the  issue 
upon  this  appeal,  we  are  charged  with  having  ad- 
mitted Ruth  Snyder's  guilt.  Of  course,  such  a 
claim  is  ridiculous.  Does  the  prosecutor  seek  to 
subject  counsel  to  the  rule  of  admission  by  sil- 
ence? 

3.  Again,  and  referring  to  the  above  quotation 
from  respondent's  brief,  page  5,  we  take  issue 
with  the  following  language  appearing  in  re- 
spondent's brief: 

Page  10:  (referring  to  Mrs.  Snyder's  testi- 
mony) "Her  fantastic  story  is 
utterly  unbelievable.  She  does  not 
satisfactorily  explain  *  *  *" 

Page  24:  "Her  lawyers  refuse  to  discuss  her 
guilt  or  innocence  well  knowing 
the  reason  why." 


May  we  not  answer  the  above  by  saying  first, 
we  do  not  know  of  any  rule  of  law  permitting  a 
defense  to  be  rejected  as  incredible  as  a  matter  of 
law.  Although  the  prosecutor  may  believe  that 
Mrs.  Snyder's  defense  is  unworthy  of  belief,  yet 
his  opinion  never  did  operate  to  deprive  a  de- 
fendant from  having  her  defense  submitted  to  an 
impartial  jury  to  be  by  them  believed  or  not  only 
after  a  fair  trial,  regardless  of  what  anybody  else 
may  believe,  to  the  glory  of  the  humane  adminis- 
tration of  the  law  and  to  the  safety  of  many  inno- 
cent defendants,  as  experience  has  shown. 

And  secondly :  as  to  our  declining  to  discuss  her 
guilt  or  innocence  "well  knowing  the  reason  why" 
we  merely  say  that  we  do  know  the  reason :  to  so 
discuss  is  immaterial — a  defendant's  guilt  or  in- 
nocence is  for  the  jury  in  the  first  instance,  that 
is,  a  fairly  constituted  jury  whose  minds  are  not 
warped  by  antagonistic  defenses,  etc.,  and  if  the 
question  of  guilt  or  innocence  has  not  been  fairly 
submitted  and  passed  upon  by  the  jury,  this  Court, 
110  matter  how  clear  the  guilt  may  be  shown  by 
the  record,  will  not  substitute  its  judgment  for 
the  conclusion  of  a  jury,  which  the  law  requires. 

4.  Again,  we  are  seemingly  called  to  task  on 
pages  24-25  of  respondent's  brief  for  not  complain- 
ing about  things,  which  do  not  interest  us  before 
this  Court — that  we  do  not  criticize  the  District 
Attorney  for  inflaming  the  Jury's  mind,  or  the 
Court  for  prejudice,  or  relating  to  the  selection  of 
the  jury,  or  the  admissibility  of  evidence,  or  the 
constitutionality  of  the  Statute,  or  the  discretion 
of  the  Court  to  order  separate  trials.  It  is  there 
emphasized  (as  if  we  did  not  know  it)  that  the 
only  point  we  raise  is  that  the  Court  abused  its 
discretion  in  denying  the  motion  for  separate  trial. 
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This  is  nearly  correct,  Our  full  claim,  however, 
is  that  because  of  the  abuse  of  discretion,  the 
forced  joint  trial  was  unfair  and  resulted  in  in- 
justice to  Mrs.  Snyder  (Toint  1  of  brief,  p.  G2,  and 
pp.  15,  51).  We  admit  that  we  adhere  to  our  con- 
victions. We  do  not  want  to  appear  inconsistent. 
We  are  not  like  our  co-defendant,  who  first  de- 
mands a  joint  trial  and  now  claims  that  it  was 
unfair.  Nor  are  we  like  the  learned  District  At- 
torney who  first  claims  that  (a)  Mrs.  Snyder  had 
no  right  to  a  separate  trial,  {b)  that  it  was  dis- 
cretionary, (c)  that  the  discretion  is  not  review- 
able (imagine,  in  a  capital  case!),  and  (d)  that 
her  rights  were  well  protected  on  this  joint  trial, 
and  (e)  that  she  received  a  fair  trial,  and  yet  in 
spite  of  all  that,  resorts  to  Sec.  5J/2  of  the  Code 
on  the  theory,  we  assume,  that  if  the  denial  of  a 
separate  trial  was  error  it  was  merely  a  technical 
one   (Respondent's  Brief,  page  84). 

No — we  strive  to  be  consistent.  We  made  a  mo- 
tion upon  sufficient  grounds  for  a  separate  trial, 
in  the  interests  of  justice.  That  denied,  Ave  pro- 
ceeded to  trial — there  was  no  other  alternative. 
All  that  happened  thereafter,  the  selection  of  the 
jury,  the  admission  of  evidence,  the  rulings  and 
charge  of  the  Court,  were  predicated  upon  the 
unstable  foundation  and  theory  that  despite  the 
hostility  and  antagonism,  the  rulings  of  the  Court 
could  safeguard  the  rights  of  Snyder.  This  is  the 
paramount  fallacy  of  the  whole  case. 

And  we  are  still  clinging  to  our  only  objection 
to  the  chief  substantial  error,  whose  magnitude 
overshadows  every  other  consideration  or  inci- 
dent, although  including  them,  and  we  respect- 
fully urge  our  point  to  the  limit,  in  the  light  of 
the  rule  as  laid  down  by  the  overwhelming  author- 
ities we  have  cited  in  the  jurisdictions  where  the 
question  has  been  passed  upon. 
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Fifth  : 

As  to  the  Atmosphere  of  the  Trial. 

Relating  to  this  and  the  court-room  scene  and 
whether  or  not  the  same  should  be  presented  to 
this  Court  only  as  appearing  in  the  record,  which 
we  truthfully  pointed  out  on  pages  16-24  of  our 
brief,  and  which  is  commented  upon  on  pages 
27-28  of  respondent's  brief,  it  is  significant  that 
concerning  the  bulk  of  the  matter  in  point  con- 
tained in  the  record,  the  respondent  is  silent. 
Among  other  things  that  appear  in  the  record 
and  which  we  quoted  from  the  record  on  page  21 
of  our  brief,  is  the  episode  that  when  Mrs.  Snyder 
was  being  cross-examined  the  crowd  was  laugh- 
ing.* Of  course  at  least  this  particular  incident 
did  take  place,  and  it  is  in  the  record.  As  to  this, 
the  District  Attorney  has  no  answer.  Therefore, 
what  he  said  on  page  27  of  his  brief  insinuating 
"that  he  could  point  out  to  a  state  of  affairs  quite 
different"  from  what  we  claim,  if  permitted  to  do 
so,  is  to  be  construed  in  the  light  of  his  failure  to 
explain  those  matters  which  are  indelibly  pre- 
served in  the  record. 

Sixth  : 

Miscellaneous  Observations  About 
Respondent's  Brief. 

1.  Respondent's  brief,  page  J/,  says  that  the  jury 
did  not  even  make  a  "request  for  clemency".  We 
wonder  what  they  think  the  Court  could  do  upon 
any  such  request. 


*Note:  And  see  the  Court's  warning  to  the  public  while 
she  was  on  the  stand— among  others— 6  instances  (Our  brief, 
pp.   19-22). 


11 


2.  Respondent's  brief,  page  31,  says  that  "an 
examination  of  each,  confession,  by  Gray  and  Sny- 
der, reveals  no  antagonism  between  them."  It 
is  then  said  that  "the  statements  of  each  defend- 
ant were  not  merely  accusatory  with  respect  to 
the  other,  but  were  incriminating  as  to  the  con- 
fessor." 

No  matter  how  the  confessions  are  viewed,  in 
the  face  of  Snyder's  denial  that  she  had  ad- 
mitted guilt,  made  known  to  the  Court  upon  the 
application,  it  is  obvious  that  under  the  circum- 
stances, the  trial  judge  could  not  take  the  con- 
fession as  prima  facie  true,  especially  in  view  of 
the  plea  of  not  guilty,  which  placed  in  issue  all 
matters  essential  to  make  out  a  case. 

But,  the  confessions  are  antagonistic  enough,  so 
far   as   Snyder  is   concerned. 

Please  see  parallel  columns  of  substance  of  each 
confession,  our  main  brief,  pp.  'i'r'i!>-  Cray,  in  the 
confession,  substantially  maintained  that  Snyder 
was  the  master  mind  and  he  the  willing,  drunken, 
overpowered  tool — that  she  led  through  the  whole 
affair  and  he  followed;  that  he  had  no  motive,  no 
intent,  no  personal  benefit  to  gain.  That  she  "be- 
labored" her  husband  with  the  weight.  Snyder, 
in  her  confession,  substantially  claimed  that  the 
crime  resulted  from  a  joint  purpose,  and  said 
nothing  about  hitting  deceased.  The  respondent 
makes  no  mention  of  all  this. 

However,  as  respondent  admits,  each  confession 
took  some  of  the  blame  and  cast  the  balance  on 
the  other. 

This  is  exactly  what  the  authorities  hold  con- 
stitutes sufficient  antagonism  to  justify  a  separ- 
ate trial. 
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Besides,  the  true  rule  is  that  a  severance  is 
warranted  in  case: 

1.  A  confession  is  only  admissible  against 
one  defendant  and  tends  to  prejudice 
jury  against  the  other,  or — 

2.  The  confessions  incriminate  one  an- 
other, or — 

3.  The  defenses  will  be  antagonistic,  or — 

4.  Both. 

"And  this  is  eminently  the  case  where 
one  joint  defendant  has  made  a  confession 
implicating  both  and  which  the  prosecution 
intends  to  offer  on  trial." 

1  Wh.  Cr.  Proc.  (10th  Ed.)   §301. 

(See    generally    textbooks,*    etc.    and 
cases  cited  in  our  brief.) 

The  fact  that  in  the  case  at  bar  both  confessed 
merely  accentuates  the  danger  of  injustice,  in 
view  of  Snyder's  claim  that  her  alleged  confession 
was  not  true,  and  she  had  the  right  to  have  the 


*  Note :  On  page  64  of  respondent's  brief,  the  rule  as 
explained  in  the  textbooks,  etc.,  is  substantially  admitted.  (The 
admission  is  not  needed).  But,  they  insist  in  quoting  only 
from  that  portion  of  the  rule  that  joint  defendants  are  prima 
facie  to  be  jointly  tried.  (Bishop,  J 1018,  1.)  They  like  the 
first  part,  but  do  not  like  the  other  necessary  portion  of  the 
rule,  which  refers  to  antagonistic  defenses  and  confessions, 
etc.,  as  rebutting  the  presumption  in  favor  of  a  joint  trial. 
(Idem,  $  1019,   1,  2,  3,  and   §  1019a,    1,  2.) 

And  see  also  other  textbooks  quoted  from,  in  our  brief, 
pp.  75-80.     Also  Ency.  of  PI.  &  Pr.    (Cr.  Law),  P.  528n,   19. 

They  did  the  same  thing  in  their  affidavit  before  the  trial 
Court,  and  on  page  40  of  our  brief  we  called  attention  to 
this  obvious  incongruity.  The  respondent's  attitude  may  be 
indelicate,  but  what  can  we  do — they  persist.  So,  Requicscat  in 
pace! 
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jury  pass  upon  that  question.  The  situation  is 
the  same  as  if  the  prosecution  had  no  confession 
from  Mrs.  Snyder — upon  the  question  of  the  ex- 
ercise of  the  Court's  discretion. 

And,  together  with  the  motive  of  the  separate 
confessions,  the  Trial  Court  was  duly  informed 
that  Snyder*  would,  upon  the  inpending  trial 

(a)  deny  her  confession  or  participation 
in  the  crime,  and 

(b)  claim  that  it  was  Cray's  own  crime; 
and  that  Gray  would  testify 

(c)  that  the  crime  was  the  result  of  joint 
planning,  and 

(d)  that  both  executed  it. 

Need  there  be  any  clearer  prognosis  of  the  evi- 
dence soon  to  be  unfolded  on  the  trial? 

''The  test  for  the  Trial  Court  is  whether 
substantial  justice  is  likely  to  result  unless 
a  separate  trial  be  accorded." 

Peo.    v.    Klein,    (Conn.)    116   Atl.    590 

(Our  Case  No.  28)  ; 
Peo.  v.  Castelli   (Conn.)    101  Atl.  470 

(Our  Case  No.  25). 

3.  On  page  33,  par.  5,  "third"  and  on  page  3Jh 
par.  "7"  of  respondent's  brief,  it  is  claimed  that 
because  Gray  testified  similarly  to  his  confession 
and  was  cross-examined,  that  no  harm  was  done 
by  admitting  his  confession. 


*Note:  Respondent  admits  that  all  these  facts  were  be- 
fore the  Court  (their  brief,  page  29,  par.  "1").  The  admission 
is   superfluous,   but   thanks  just  the   same. 
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We  discuss  this  proposition  (also  answering 
Crane,  J.'s,  question  upon  the  argument)  and 
show  that  it  is  essentially  fallacious  and  that  the 
taking  of  the  stand  by  Gray  rather  aggravated  the 
prejudice.  (Our  observations  under  Birbiglia  [No. 
27]  and  Carmichael  [No.  32]  post.) 

4.  Answering  respondent's  page  34,  par.  "8,"  we 
point  to  the  fact  that  Snyder  was  compelled  by 
the  Court  to  take  the  stand  first,  and  counsel  ex- 
cepted to  this. 

5.  Respondent's  page  35,  pars.  "11,"  "12,"  "13" 
and  "14,"  distinction  between  white  and  colored 
defendants,  or  the  supposed  case  of  the  linking  of 
a  boy  with  an  inveterate  criminal,  are  rather  in- 
sipid. What  have  such  matters  to  do  with  antag- 
onistic defenses?  Would  the  learned  prosecutor 
consent  to  separate  trials  in  the  cases  he  supposes? 

Would  he  really  consent  to  a  severance  where 
one  "confessed"  and  the  other  not  as  he  implies 
on  page  35,  par.  "13"? 

Could  that  be  possible,  in  view  of  the  respond- 
ent's own  authorities,  for  instance,  their  Case  9, 
Resp.'s  Brief,  p.  77,  Peo.  v.  Booth,  and  their  Case 
12,  p.  78,  Peo.  v.  Brinte,  holding  to  the  contrary? 
(We  cannot  believe  our  eyes.) 

But,  however,  is  not  the  case  where  both  con- 
fess and  testify  against  each  other,  a  more  com- 
pelling one?  (One  of  us  is  not  reasoning  right, 
and  we  think  we  are  not  wrong.) 

6.  Beginning  at  bottom  of  page  3,  our  main 
brief,  we  said : 

"The  human  mind  cannot  conceive  any 
greater  diversity  of  interest  and  active  hos- 
tility between  joint  defendants,  fostered  by 
popular,  notorious  prejudice,  than  held  sway 
throughout  this  capital  case." 


15 

It  was  similarly  commented  on  page  1J/8  of  our 
main  brief,  arguing  that  this,  if  any  ease,  was  pre- 
eminently one  impelling  the  favorable  exercise  of 
discretion. 

We  specifically  observe  that  the  respondent  has 
failed  to  point  to  a  more  compelling  case  than 
Ihe  one  at  bar. 


II. 


Reply  to   Respondent's   Criticism   of 
Our  Adjudicated  Cases. 

The  respondent  has  sought  to  distinguish  the 
37  cases  we  have  cited  in  our  main  brief.  Some 
of  said  comments  on  our  cases  are  palpably  not 
enlightening,  and  we  shall  pass  over  them.  As  to 
others  of  our  citations  the  respondent  either  asks 
why  we  cited  the  case,  or  states  matter  which 
must  be  corrected.  May  we  not,  therefore,  make 
the  following  references,  case  bv  case? 


Case  ISTo.  1. 
Campion's  Case. 

( a )  The  request  for  severance  came  too  late, 
after  the  drawing  of  the  jury,  and  several  day-' 
after  arraignment. 

(b)  We  cited  this  case  to  show  that  so  far 
back  in  the  early  days  of  civilization  as  4%  cen- 
turies ago  the  rule  as  to  separate  trials  where  the 
defenses  were  antagonistic  was  recognized  and 
upon  due  application,  was  enforced.  And  "the 
law  is  a  living  organism",  being  developed  from 
day  to  day,  so  that  as  recent  as  the  Marcus  case 
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(220  A.  D.  G97,  2nd  Dep't.)  decided  three  months 
ago,  and  now  before  this  Court,  we  find  the  Court 
upholding  denial  of  the  tardy  application,  upon 
plain  common-sense  without  apparently  having 
had  called  to  its  attention  the  rule  applied  450 
years  ago  in   Campion's  case. 


Case  No.  2. 
Borosky's   Trial  and   Count   Coningsmark. 

(a)  The  respondent  says  that  at  the  time  of 
this  trial  (1682),  a  defendant  could  not  testify  in 
his  own  behalf.  That  is  wrong.  The  Count  him- 
self testified,  speaking  in  French,  Dutch  and 
through  interpreters,  and  what  he  said  appears  on 
pp.  59,  etc.,  of  9  Howell's  Lt,  Trials  2. 

(b)  Respondent  says  that  the  Count  was  com- 
pelled to  undergo  a  joint  trial,  and  nevertheless 
was  acquitted.    Our  answer  is  two-fold : 

First :  He  was  charged  as  an  accessory  before 
the  fact  (which  distinction  is  now  removed  by 
statute  almost  universally)  and  it  appears  that 
were  he  not  the  conspicuous  individual  that  he 
was,  the  motion  for  a  severance  might  have  been 
granted,  for  we  read  the  note  on  page  10.  com- 
menting upon  the  L.  C.  J.'s  ruling  that  "we  can- 
not try  this  case  piecemeal,  the  principals  now  and 
the  Count  some  other  time" : 

"Most  certainly  they  might  and  it  is  fre- 
quently done  although  there  be  but  one  in- 
dictment as  in  the  case  of  the  Regicides* 
and  many  other  cases:  but  it  was  more  for 


*  Note :     29   defendants   tried   for   killing   Charles   the   First 
5  How.  Lt.  Tr.  947  ct  scq. 
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the  interest  of  the  Count  to  try  him  then, 
though  he  was  not  aware  of  it  himself." 

Second:  (a)  That  portion  of  the  confessions  of 
the  three  co-defendants  inculpating  the  Count  was 
not  permitted  in  evidence. 

(b)  The  co-defendant,  who  fired  the  weapon 
was  not  permitted  to  testify  that  the  Count  had 
given  him  the  loaded  firearm. 

Had  the  same  rule  been  adopted  here  and  the 
portions  of  Gray's  confession  incriminating  Snyder 
and  his  testimony  been  excluded  we  would  have 
no  complaint. 

Case  No.  1-A. 

Woodburne  v.  Coke,  16  How.  St.  Tr.  70. 

Cited  on  page  82  of  our  brief — The  correct  cita- 
tion is  as  above.  Respondent  does  not  mention 
this  case. 

We  cited  it  to  show  the  trend  of  judicial  opin- 
ion on  the  danger  of  joint  trials  where  co-defend- 
ants confess,  so  far  back  as  1682  similar  to  C<nn- 
j) ion's  case  in  1581. 

Case' No.  3. 
Peo.  v.  Howell. 
Respondent's  comment  needs  no  reply. 

Case  No.  4. 

U.  S.  v.  M<i reliant. 

Idem. 
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Case  No.  5. 

Peo.  v.  Vcrmilyea. 

What  Judge  Woodworth  there  said  as  to  "dis- 
connected acts"  applies  here.  In  this  Snyder  case 
the  Court,  at  the  close  of  the  People's  and  the 
whole  case,  held: 

1.  There  was  no  evidence  of  conspiracy. 

2.  Each    confession    was    not    admissible 
against  the  other  defendant. 

Therefore,  it  is  reasonably  concluded  that  the 
murder,  in  legal  contemplation,  was  committed  by 
the  two  defendants  through  their  individual,  dis- 
connected acts.  The  combination  of  the  acts  of 
each  may  have  resulted  in  the  killing,  but  the  par- 
ticipation of  each  still  remains  several,  and  the 
acts  of  each  are  independent  of  the  acts  of  the 
other,  each  being  a  free,  voluntary  agent,  regard- 
less of  the  causal  connection. 


Case  No.  7. 

U.  S.  v.  Wilson. 

The  severance  was  granted  for  the  reason  "That 
the  defense  of  one  prisoner  will  implicate  the 
other." 

Case  No.  7. 

Roach  v.  State. 

Kespondent  says  we  unfairly  quoted  from  this 
case  by  omitting  to  say  that  one  defendant  was 
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colored  and  the  other  white.  What  of  it?  If  the 
question  of  color  had  any  bearing,  would  not  the 
negro  rather  be  tried  jointly?  Instead,  both  de- 
fendants moved  for  severance  claiming  that  each 
defense  was  diametrically  opposed  to  the  other, 
and  the  joint  conviction  was  reversed. 


Case  No.  8. 

Com.  v.  James. 

Respondent's  comment  needs  no  answer.  We  ad- 
mit the  discretionary  power. 

Case  No.  9. 

White  v.  Peo. 

We  need  only  say  that  the  very  latest  case,  be- 
fore the  same  Illinois  Court,  Peo.  v.  Sweetin,  in 
which  the  joint  conviction  was  reversed  because 
of  antagonistic  defenses,  quoted  from  page  34 
of  our  main  brief,  decided  5  months  ago,  con- 
clusively shows  how  that  jurisdiction  has  inter- 
preted its  previous  decisions. 

Case  No.  10. 
Morrow  v.  State. 

The  distinction  benveeii  accessories  before  the 
fact  and  principals  no  longer  obtains. 

That  the  acts  of  Snyder  and  Gray  were  separ- 
ate and  distinct,  in  legal  contemplation,  we  have 
discussed  under  case  5  (Peo.  v.  Vermilyea)  supra. 
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Case  No.  11. 

Ballard  v.  State. 

Why  did  we  cite  this  case?  To  show  that  the 
universal  rule  as  to  antagonistic  defenses  was  ap- 
proved, and  that  the  only  reason  why  the  Court 
upheld  the  refusal  to  grant  a  separate  trial  was 
that : 

"Our  judgment   is   that  there  is   no   an- 
tagonism." 

Case  No.  12. 

State  v.  Lee. 

The  case  of  State  v.  Johnston  (our  case  19)  did 
not  overrule  this  Lee  case.  The  Court  was  not 
sure  about  the  effect  of  the  statute  enabling  a  co- 
defendant  to  testify,  and  said: 

"In  any  event  the  case  at  bar  does  not 
fall  within  the  exception." 

Please  see  our  discussion  under  Birbiglia,  Case 
No.  27,  post,  showing  conclusively  (contrary  to 
what  respondent  says),  that  the  statute  spoken  of 
in  the  Johnson  case  did  not  alter  the  antagonistic 
defense  rule. 


Case  No.  13. 

State  v.   Desroche    (1895). 

Both    defendants    confessed,    implicating    each 
other.    This  is  as  clear  an  authority  as  there  ever 
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was.     The  case  Court   (La.),  in  190G,  in  State  v. 
Johnston,  referred  to  it  thus: 

"It  has  been  held  proper  to  grant  a 
severance  where  a  confession  of  one  defend- 
ant implicating  another  was  intended  to  be 
used"  (Citing  this  Desroche  case). 

The  Johnston  case  did  not  expressly  or  by  im- 
plication overrule  this  Desroche  case.  Please  see 
Case  No.  12  and  Case  No.  27  post.,  supra. 


Case  No.  14. 

Ball  v.  U.  S. 

Why  we  cite  this  case?  To  show  that  the  an- 
tagonism rule  was  not  involved  in  the  case,  and 
therefore,  following  the  Marchant  case,  the  dis- 
cretion was  not  abused. 

Case  No.  14-A. 

Gillespie  v.  Peo. 

The  rule  was  recognized  but  not  applied,  be- 
cause the  defenses  were  not  antagonistic.  Please 
see  our  remarks  under  case  No.  9,  supra,  referring 
to  Peo.  v.  Sweet  in. 

Case  No.  15. 

State  v.  Cately. 

In  this  case  the  Court  re-affirmed  the  antagonism, 
rule.     It  was  not  overruled.     Please  refer  to  our 
remarks  under  Case  No.  12,  supra. 
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Case  No.  1G. 
Emery  v.  State. 

We  are  interested  in  showing  that  uniformly  the 
Courts  approve  a  separate  trial  where  the  defenses 
are  antagonistic.  In  this  case  the  reason  why 
the  joint  conviction  was  not  disturbed  was  be- 
cause the  defenses  were  found  not  to  be  antagon- 
istic and  therefore  no  prejudice  had  occurred. 

That  is  far  from  being  the  fact  in  this  Snyder 
case. 


Case  No.  17. 

State  v.   Simon. 

We  cited  this  case  to  show  that  the  application 
for  a  severance  must  be  made  in  due  form,  which 
was  done  in  this  Snyder  case  as  much  as  any 
human  being  could  do,  and  the  Court  was  fully 
advised  of  the  fact  that  the  confessions  and  the 
defenses  were  then  and  would  be  upon  the  trial 
absolutely  opposed  to  each  other  and  hopelessly 
antagonistic. 

Case  No.  18. 

Rex  v.  Martin. 

This  case  was  cited  to  show  what  judges  under 
the  English  common  law  think  of  antagonistic 
defenses,  and  that  "the  plainest  principles  of  jus- 
tice require"  that  if  the  People  intend  to  use  in- 
criminating confessions  of  co-defendants,  the  trial 
should  be  separate.  Also,  in  this  Martin  case  it 
does  not  appear  that  the  co-defendant  knew  that 
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the  prosecution  intended  to  make  use  of  the  other 
defendant's  incriminating  confession,  and  there- 
fore there  was  no  opportunity  to  make  the  motion 
for  a  separate  trial. 

The  facts  in  the  case  at  bar  are  fully  the  other 
way. 

And  kindly  examine  our  additional  Case  No.  45, 
post.,  in  which,  apparently  the  same  Canadian 
Court  that  in  1905  decided  this  Martin  case,  re- 
affirmed the  rule  in  1917. 


Case  No.  19. 
State  v.  Johnson. 

This  case  did  not  overrule  the  Lee  (No.  12)  or 
the  Desroche  (No.  13)  or  the  Cately  (No.  15) 
cases,  because  here  the  Court  stated  that  whatever 
the  effect  of  the  statute  making  a  co-defendant  a 
competent  witness,  "the  case  at  bar  does  not  fall 
within  the  exception"  (the  antagonism  rule).  Also, 
here  the  confessions  complained  of  upon  moving 
for  the  severance,  were  not  introduced  in  evidence. 

Moreover,  under  the  BiroigUa  case  (No.  27) 
which  please  see,  we  learn  that  the  Court  expressly 
held  that  this  Johnson  case  did  not  mean  what 
respondent  wants  it  to  do. 

Case  No.  20. 

Hoffman  v.  Com. 

What  is  our  point  in  citing  this  case?  To  show 
that  the  law  is  so  solicitous  for  the  rights  of  co- 
defendants,  that  the  Court  may  of  its  own  motion 
without  application,  where  the  interests  of  justice 
require,  order  a  separate  trial.  To  the  same  effect 
see  St.  v.  Klein  (Conn.)   Case  No.  28. 
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Case  No.  20-A. 
Novkovic  v.  State. 

Respondent  does  not  understand  why  we  cite 
this  case.  Here  is  our  reason:  The  co-defendant 
made  a  confession  implicating  the  moving  defend- 
ant. There  was  proof  that  this  defendant  asking 
for  a  severance  had  admitted  that  the  statements 
incriminating  him  in  said  confessions  were  true. 
The  Court  laid  quite  some  stress  upon  this  feature 
of  the  case  in  its  Oth  point.  That  being  the  prim  a 
facie  showing,  it  was  held  that  the  confession  was 
admissible  against  and  binding  upon  both  defend- 
ants.    Plainly  that  is  the  elementary  rule. 

Respondent  says  that  if  we  place  the  confession 
of  Snyder  and  the  confession  of  Gray  alongside 
one  another,  they  will  be  found  to  contain  substan- 
tial admissions  indicating  that  the  confession  of 
each  other  is  substantially  true. 

But,  upon  the  application  made  by  Snyder  the 
prima  facie  showing  before  the  Court  was:  that 
each  defendant  substantially  incriminated  the 
other  (if  not  exclusively)  not  only  in  the  plan  to 
murder,  but  in  the  execution  thereof,  and  that 
Mrs.  Snyder  claimed  that  her  alleged  confession 
did  not  substantially  set  forth  the  truth  so  far  as 
her  own  alleged  complicity  was  concerned,  and 
that  Gray  reaffirmed  his  confession  and  that  each 
defendant  would  testify  upon  the  trial  substan- 
tially placing  the  blame  for  the  crime  upon  the 
other. 

In  the  Novkovic  case,  the  co-defendant  Mravic 
had  confessed  that  he  and  Mrs.  Novkovic  had  been 
criminally  intimate  before  and  after  the  murder 
and  that  she  had  solicited  Mravic  to  kill  her  hus- 
band, and  that  on  the  night  of  the  murder  she 


suggested  what  she  thought  was  the  appropriate 
time  for  doing  the  act.  The  Court  held  that  the 
evidence  showed  that  she  had  admitted  through  an 
interpreter  that  all  of  this  was  true. 

The  whole  trend  of  the  opinion  shows  that  had 
she  not  admitted  the  truth  of  the  co-defendant's 
statements  incriminating  her,  that  the  joint  con- 
viction would  have  been  reversed. 


Case  No.  21. 

U.  8.  v.  Rockefeller. 

Respondent  asks  what  is  our  point.  Well,  several 
defendants  were  indicted  for  violating  the  Anti- 
trust Law.  Five  defendants  applied  for  separate 
trial  which  was  granted,  upon  the  ground  that  the 
evidence  as  to  the  rive  would  be  different  and 
"might  be  antagonistic  to  the  defenses  of  the 
others."  The  prosecutor  did  not  oppose.  We  think 
and  the  Court  thought,  that  he  was  correct,  be- 
cause whether  or  not  the  acts  of  the  joint  de- 
fendants were  wholly  disconnected,  the  para- 
mount consideration  which  moves  the  Court's  dis- 
cretion is  whether  the  defenses  may  be  anta- 
gonistic. 

Case  No.  22. 

State  v.  Duplechain. 

Three  of  the  four  defendants  moved  for  a 
separate  trial  because  the  fourth  had  confessed 
guilt  implicating  the  three,  whose  defenses  were 
that  the  fourth  was  the  real  thief.  The  three  were 
convicted  and  the  fourth  was  acquitted.  The  con- 
fession was  not  used  and  the  Court  held  that  no 
prejudice  had  resulted. 
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The  Johnson  case  (Our  Case  No.  19),  was  re- 
ferred to  merely  upon  the  question  that  a  separate 
trial  is  not  justified  because  one  defendant  seeks 
to  throw  the  blame  upon  the  other. 

That  is  far  different  from  actively  hostile  de- 
fenses where  each  defendant  testifies  against  the 
other  after  the  confessions  of  each  have  been  intro- 
duced. 

Case  No.  23. 

Fro  zee  v.   State. 

In  this  case  the  Court  distinctly  held  that  "di- 
versity of  interests  and  hostility  between  the 
parties  and  common  fairness"  warranted  separate 
trials. 

The  nature  of  the  case  in  which  the  ruling  is 
made  can  make  no  difference.  Kespondent  says 
that  this  was  an  "affray"  case,  and  that  it  is  dif- 
ferent from  the  case  of  two  lovers  who  commit 
murder.  As  well  might  we  say  that  many  of  the 
authority  cited  by  respondent  are  not  murder 
cases.    We  see  no  distinction  in  principle. 

Case  No.  24. 
People  v.   Buckminster. 

Kespondent  says  that  because  Gray  took  the 
stand  and  reaffirmed  his  confession  that  that  is 
some  distinction  between  this  case  and  the  Snyder 
case,  and  that  in  the  Buckminster  case  the  con- 
fession was  held  to  be  involuntary. 

We  submit  that  upon  making  the  application 
for  a  severance,  in  any  case,  the  Court  does  not 
know  whether  the  confession  is  voluntary  or  not, 
there  being  no  presumption  one  way  or  the  other. 
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But,  in  the  case  at  bar,  the  Court  well  knew, 
upon  Snyder's  claim,  that  she  would  substantially 
deny  the  self-incriminating  part  of  the  confession, 
and  that  she  would  testify  that  Gray  was  solely 
responsible  for  the  crime.  Therefore,  at  least  prima 
facie,  the  confession  was  not  to  be  taken  as  volun- 
tary, even  though  it  might  be  similar  to  the  con- 
fession of  Gray. 

At  any  rate,  we  respectfully  refer  to  the  most 
recent  case  of  People  v.  Sweetin  (Our  case  No. 
34),  in  which  the  same  Illinois  court  reversed  the 
joint  conviction  because  of  antagonism  between 
the  defenses.  That  shows  the  rule  in  the  Illinois 
jurisdiction. 


r.\SE  No.  25. 

State  v.  Castelli. 

We  cited  this  case  to  show  two  things : 

First :  That  "the  controlling  question  is 
whether  it  appears  that  a  joint  trial  will 
probably  result  in  substantial  injustice" 
and 

Second:  That  the  trial  developed  no 
open  antagonism.  The  confessions  of  each 
defendant  incriminating  the  other,  received 
in  evidence,  was  not  as  bad  as  in  this  ease 
where  Gray  and  Snyder  fought  each  other 
step  by  step  on  the  trial. 

In  this  Castelli  ease,  the  facts  were  that  Castelli 
was  tired  of  his  wife  Annie,  and  devised  to  get 
rid  of  her.  He  induced  co-defendant  Vetere  to  pre- 
tend to  elope  with  Annie,  so  that  she  would  come 
to  New  Haven  where  Castelli  would  kill  her. 
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Each  defendant  made  a  "full  confession"  in 
which  each  separately  described  the  killing  in  sub- 
stantially the  same  manner,  and 

"on  the  trial  each  of  the  defendants  went 
upon  the  witness-stand  and  admitted 
all  of  the  physical  facts  recited  in  their  re- 
spective  confessions/' 

But  upon  the  trial,  "Yetere  claimed  that  the 
elopement  was  a  genuine  one,"  and  "Castelli 
claimed  that  he  killed  his  wife  under  the  influence 
of  uncontrollable  rage"  and  not  as  a  result  of  a 
plan. 

Therefore,  no  antagonism  was  present  upon  the 
trial.  There  was  no  spectacle  like  this  Snyder 
case  where  each  defendant  testified  against  the 
other.  That  is  the  crucial  difference  between  the 
Castelli  and  other  cases,  and  this  Snyder  case. 

Under  such  circumstances,  in  this  Snyder  case, 
the  effect  upon  the  jury  must  have  been  devastat- 
ing against  Snyder.  The  more  we  think  about  it 
the  more  we  visualize  the  jury's  impossible  posi- 
tion.    We  cannot  get  away  from  it. 


Case  No.  26. 
Flamme  v.   State. 

Of  course,  if  the  male  defendant  was  guilty  of 
adultery,  the  female  co-defendant  was  also  guilty 
of  the  imputed  sexual  crime.  The  one  act  could 
only  be  consummated  by  a  male  and  a  female. 

But,  the  female  confessed,  and  her  statements 
were  received  only  against  her.  The  jury,  if  it 
believed  the  confession,  could  do  nothing  but  to 
convict  her.    And  a  verdict  acquitting  him,  would 
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be  ridiculous,  and  might  have  entitled  her  to  a  dis- 
charge in  law,  although  found  guilty.  She  took 
the  stand,  denied  confessing,  but  the  jury  believed 
the  confession.  And,  neither  defendant  testified 
against  the  other,  but  both  sought  to  exculpate 
themselves  and  each  other.  Yet,  the  judgment 
was  reversed. 

Xow,  that  reasoning  applies  to  this  Snyder  case 
thus : 

(  a )  Gray  confessed  that  he  and  Snyder 
planned  and  executed  the  murder. 

(b)  Gray  took  the  stand  and  confirmed 
his  confession. 

(c)  Mrs.  Snyder  confessed  to  facts  sub- 
stantially the  same  as  in  Gray's  confession. 

(d)  Mrs.  Snyder  took  the  stand  and 
denied  the  self-incriminating  statements  in 
the  confession. 

(e)  But,   the   jury  must  have  thought, 

(1)  if  Gray  says  that  he  and  Snyder  TO- 
GETHER planned  and  killed  deceased,  and 

(2)  if  Gray  says  that  he  was  so  controlled 
by  Snyder  that  he  had  to  help  her  do  the 
killing,  and  (3)  if  Gray  so  states  in  con- 
firmation of  his  confession,  knowing  that 
he  is  in  effect  pleading  guilty,  and  (4)  if 
death  was  the  result  of  the  joint  acts  of 
both,  then  how  can  Mrs.  Snyder's  testi- 
mony and  defense  be  believed?  Therefore, 
a  verdict  of  guilt  against  him  was  impera- 
tive— the  jury  had  no  other  alternative — 
and,  necessarily,  her  fate  was  thereby  also 
sealed.    We  say  that  this  was  not  fair. 
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Case  No.  27. 
State  v.  Birbiglia   (1920),  88  S.  533. 

This  case  clarifies  the  Johnson  case  (No.  19)  de- 
cided in  190G,  claimed  by  the  respondent  to  over- 
rule the  Lee  (No.  12),  the  DesrocJie  (No.  13)  and 
Gately  (No.  15)  cases.  Nothing  could  be  further 
from  the  true  fact. 

The  Louisiana  Court  here  quotes  approvingly 
from  the  Lee  case  and  also  from  the  following,  in 
the  same  Court : 

(1S93)   State  v.   Taylor,  12  So.  927,  not 
cited  by  us; 

(1894)  State  v.  Lee   (No.  12)  ; 

(1895)  State  v.  Desroche  (No.  13)  ; 
(1905)   State  v.  Bessa  (No.  30)*; 
(1915)   State  v.  Duplechain  (No.  22). 

Respondent  has  claimed  all  along  (under  cases 
12,  13  and  19  (Johnson),  that  the  Johnson  case 
(No.  19)  "overruled  by  necessary  implication"  all 
of  the  cases  that  went  before.  But  here  is  where 
such  claim  falls  flat.  Had  our  brothers  from 
respondent's  office  looked  carefully,  they  would 
have  found  what  the  same  Court  said  in  this  Bir- 
biglia case  about  the  Johnson  case : 

Page  535 :  "True,  in  State  v.  Johnson,  116 
La.  805,  41  So.  117,  this  Court  incidentally 
remarked  that  the  reason  for  allowing  an 
exception  to  said  rule  in  case  where  the  con- 
fession of  one  defendant  implicating  another 
was  intended  to  be  used  'would  seem  to 
have  been  removed  by  the  passage  of  Act 


*  Note :  The  Bessa  case  should  have  been  our  case  No.   14 
according  to  the  year   it  arose,    1905. 
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185  fixing  the  qualification  of  witnesses.' 
But  because  the  accused  and  his  co-defend- 
ants may  testify  does  not  obliterate  from, 
the  minds  of  the  jurors  the  deep  impression 
which  the  confession  of  one  of  the  accused 
may  have  made  implicating  his  co-accused."* 

Thus  the  same  Court  laid  at  rest  a  lapsus  lingua 
in  the  Johnson  case  and  blasted  the  idea  of  our 
learned  brothers  throughout  their  brief  that  be- 
cause Gray  took  the  stand  the  prejudice  was  cured. 


We  Now  Reply  to  Respondent's  Comment. 
(Under  this  Birbiglia  case.) 

A.  Respondent's  remarks  seem  to  suggest  that 
upon  the  application  for  severance  by  Snyder, 
there  was  no  indication  that  Snyder  would  shift 
the  responsibility  of  the  crime  to  Gray.  Let  us 
set   respondent    at   rest   about   that.     No   Court 

COULD    EVER    BE    MORE    CLEARLY    INFORMED    ON    THE 
FORECAST    OF    A    TRIAL: 

1.  Before  Judge  Callaghan,  counsel  for 
Snyder  said :  "The  interests  in  this  case 
are  not  joint.  They  are  separate  and  dis- 
tinct."    (Our  main  brief,  page  25.) 

2.  Snyder's  counsel's  affidavit  states : 
"  *  *  *  Ruth  Snyder  had  nothing  whatso- 
ever to  do  with  the  crime,  and  the  evidence 
adduced  in  her  behalf  is  in  direct  contra- 
diction of  that  which,  upon  information  and 
belief,  is  to  be  offered  in  behalf  of  the  de- 
fendant Gray."     (Idem.,  page  2G.) 

3.  To  the  same  effect  see  argument  before 
trial  judge  by  Snyder's  counsel.  (Idem., 
pages  28,  31,  33,  34.) 


*Note:  This  conclusively  answers  CRANE,  J.'s  question 
upon  the  argument.  Please  also  see  further  discussion  under 
Carmichael   (111.),  Case  No.  32. 
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B.  Respondent's  remarks  on  the  Court's  reason 
in  Birbiglia  case  for  finally  justifying  the  denial 
of  a  severance  are  not  clear.  However,  may  we 
repeat,  as  stated  in  our  main  brief,  page  128,  that 
upon  the  re-hearing  it  was  held  that : 

(1)  On  the  trial,  each  testified  that  the 
other  (done  committed  the  crime. 

(2)  Each  testified  that  he  had  no  knowl- 
edge that  the  other  intended  to  commit  the 
crime. 

(3)  That  from  the  material  before  the 
trial  judge  when  the  motion  was  made,  there 
appeared  no  intention  on  the  part  of  Bir- 
biglia to  shift  responsibility  for  the  crime 
of  his  co-defendant.  But  had  such  showing 
been  made,  Birbiglia's  defense  would  clear- 
ly appear  to  be  antagonistic,  and  the' judge 
"would  not  have  been  justified  in  overrul- 
ing the  motion." 

C.  So,  comparing  the  facts  in  that  Birbiglia  case 
with  the  facts  in  this  Snyder  case,  we  find: 

(1)  On  Snyder's  trial,  she  testified  that 
Gray  alone  conceived  and  consummated  the 
crime,  and  that  she  tried  to  stop  him. 

(2)  On  Snyder's  trial  Gray  testified  that 
both  himself  and  Snyder  planned  and  killed. 

(3)  Upon  making  the  application  for 
severance  on  behalf  of  Snyder  the  judge 
knew  as  fully  as  could  be  that  Snyder's  de- 
fense was  that  she  had  nothing  whatever 
to  do  with  the  crime,  that  Gray  would  tes- 
tify that  she  did.  (Therefore,  antagonism 
was  obvious.) 

Quite  a  contrast  with  the  facts  in  the  Birbiglia 
case.  Does  this  Court  doubt  that  upon  the  facts 
in  the  Snyder  case,  the  Court  that  decided  the  Bir- 
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biglia  case,  would  have  reversed,  especially  with 
the  benefit  of  what  actually  transpired  upon  the 
trial? 

Case  No.  28. 

State  v.  Klein. 

We  cited  this  case  to  show  that  the  Connecticut 
Court  approves  the  antagonism  rule,  and  to  show 
what  is  held  to  be  the  test : 

(a)  When  the  application  is  made. 

(b)  Upon  appeal  after  a  joint  convic- 
tion. 

In  both  instances,  substantial  justice  is  in- 
volved. The  first  is  prospective,  the  second  is 
retrospective.  We  say  that  this  Snyder  case  meets 
both  tests. 

The  respondent  grasps  at  this  Klein  case  as  an 
authority  for  its  contention.  But,  we  do  not  al- 
ways get  what  Ave  want. 

The  difficulty  is  that  in  the  Klein  case  (in 
which  the  two  appellants,  who  were  co-defendants 
with  5  others,  all  convicted,  claimed  that  they 
abandoned  the  unlawful  common  purpose  to  steal 
the  silk  in  a  warehouse,  and  that  the  shooting  of 
the  officer  was  done  without  them),  is  that  none 
of  the  defendants  testified  against  each  other,  but 
they  merely  sought  to  exculpate  themselves. 

Therefore  there  was  no  antagonism  upon  the 
trial.  That  is  much  different  from  the  facts  in 
this  Snyder  case. 
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Case  No.  29. 
U.  S.  v.  Noble. 

Yes,  errors  will  creep  in  making  quotations. 
Thanks  for  the  correction.* 

But  the  citation  is  as  much  authority  on  anta- 
gonism as  any.  The  rule  is  approved.  No  motion 
for  severance  had  been  made  at  the  trial,  and  it 
was  held  that  had  defendant  Funk  asked  for  a 
severance,  it  might  have  been  granted,  because  of 
the  prejudicial  effect  of  some  letters  inadmissible 
as  to  Funk.  But  this  did  not  entitle  Noble  and 
others  to  a  separate  trial.  At  any  rate,  Funk's 
unexpected  testimony  exculpating  himself  and 
implicating  Noble  was  not  objected  to,  and  would 
not  have  been  ground  for  granting  Noble  a  sever- 
ance, had  the  nature  of  the  testimony  been  known, 
and  had  Noble  duly  asked  for  a  separate  trial, 
which  he  did  not.  Funk  claimed  that  he  had 
made  the  false  entries  at  the  direction  of  Noble. 
Pie  denied  guilty  intent.  Again,  this  is  far  dif- 
ferent from  Snyder's  case.  Gray  maintained  that 
he  and  Snyder  planned  and  executed  the  crime. 
He  took  some  of  the  blame  himself,  and  put  the 
balance  on  her  (Funk  in  this  Noble  case  threw  all 
the  blame  on  Noble). 

This  distinction  is  clear  in  every  case  involving 
antagonism. 


*  Note :  Our  learned  brothers  in  the  D.  A.'s  office  have 
an  eagle  eye.  We  are  glad  to  see  them  burn  midnight  oil 
with  us,  and  we  notice  that  they,  too,  make  mistakes  (see  our 
discussion  under  Birbiglia,  case  27,,  ante).  Somehow,  it  makes 
us  feel  we  have  company  in  our  solitude,  tho  we  sense  a  feel- 
ing of  friendly  hostility.  We  study  the  same  cases,  and  we 
argue  over  what  they  hold.  Of  course,  we  do  so  with  the 
best  of  intentions.  Yet  even  lawyers  quibble  over  the  law. 
What  then  should  it  be  said  about  the  jury?  Only  this:  God 
help   them!      Sic   transit  gloria    niundi. 
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Case  No.  30. 
State  v.  Bessa. 

We  did  not  mislead.  There  is  merely  a  failure 
to  indicate  by  asterisks  the  omission  of  other  mat- 
ter. 

What  respondent  says  about  this  case  cannot 
change  the  fact  that  a  new  separate  trial  wax 
granted  to  the  two  defendants'"'  because  of  anta- 
gonistic defenses,  whatever  they  may  have  been. 

We  hold  firmly  to  that  overshadowing  considera- 
tion iu  an])  case.  If  in  a  given  case,  antagonism 
is  present,  no  matter  what  the  nature  or  char- 
acter of  the  defenses,  there  is  our  authority,  and 
we  do  not  knowingly  deviate  from  that  course. 

In  this  Bessa  case  the  Court  said: 

"The  trial  seems  to  have  been  a  three- 
cornered  fight.  The  State  striving  to  con- 
vict both  of  the  accused,  and  each  of  the 
accused  striving  to  convict  the  other." 

This  language  and  the  reversal  have  peculiar, 
forceful  application  in  this  Snyder  case. 

Case  No.  31. 
State  v.  Cinflone. 

What  is  our  point?  Well,  all  that  was  sub- 
mitted to  the  Court  in  that  case,  1  year  after  the 
decision   in   the   Klein    case    (No.   28),   was   that 


*Note:  By  the  way,  under  our  Roach  case  (No.  7),  the 
respondent  complains  that  we  omitted  to  state  that  one  de- 
fendant was  white  and  the  other  colored.  Yet  they  both 
asked  for  a  separate  trial.  Why  should  the  negro  want  to 
be  separated  from  the  white,  if  the  prosecutor's  idea  is 
correct? 

Here  both  defendants  are  negroes,  and  their  hostile  de- 
fenses give  them  a  new   separate  trial. 

Color,  whether  before  the  jury  or  before  the  Appellate 
Court,  cannot  be  more  compelling  than  the  attainment  of  sub- 
stantial   justice. 
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counsel  thought  that  "the  defenses  might  be  in- 
consistent." Plainly,  this  was  not  enough.  Had 
there  been  antagonism,  the  Connecticut  Court,  fol- 
lowing its  rule  in  the  Klein  case  (approved  in  this 
Cinflone  case)  would  have  held  that  the  severance 
should  have  been  granted.  This  case  was  cited  to 
show  the  general  course  of  judicial  opinion  on 
the  subject. 

Respondent  misconstrues  the  italicized  portion 
cf  the  opinion  we  quoted  on  page  133  of  our  main 
brief. 

The  exact  reason  we  emphasized  the  quotation 
is: 

(a)  That  it  holds  it  to  be  the  duty  of 
the  prosecutor  to  "apprise  the  Court  of  his 
intention  to  offer  confessions  or  admissions 
as  to  one  of  the  accused  and  not  the  other."* 

(b)  That  in  this  Snyder  case,  the  prose- 
cutor besides  offering  the  confessions  for 
the  Court's  information  did  not  state  that 
it  was  his  intention  to  offer  them  in  evi- 
dence as  against  each  defendant.  Instead, 
he  alleged  that  "the  conclusions  of  this  de- 
fendant's counsel  from  alleged  newspaper 
reports,  are  of  course  not  to  be  taken  as 
evidence  upon  which  to  determine  a  motion 
of  this  character."  (Which  was  the  very 
best  counsel  could  do  in  the  nature  of 
things),  thereby  minimizing  the  antagonism 
in  the  confessions  and  proposed  defenses,** 
as  he  still  does. 

We  hope  we  have  made  ourselves  clear  to  re- 
spondent. 


*  Note :  The  D.  A.  says  that  because  there  were  two 
confessions,  that  the  situation  is  altered.  We  say  it  is  ag- 
gravated. Each  confession  could  only  be  offered  and  received 
against  each  defendant.  But  that  did  not  relieve  the  prose- 
cutor  from  his   duty. 

**  Note :  Please  see  our  main  brief,  pages  40-42.  We 
there   called   attention   to   this   defect. 
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Case  No.  32. 
Peo.  v.  Carmichael. 

Here  it  was  held  that  Carmichael1 's  confession 
was  prejudicial  to  the  co-defendants  and  their  con- 
viction was  voided. 

Respondent's  remarks  do  not  point  to  any  rea- 
son why  the  rule  in  this  case  that  Carmichael's 
confession  implicating  himself  and  co-defendants 
was  prejudicial,  is  not  good  law. 

Respondent,  in  effect,  says  that  Gray's  testi- 
mony on  the  stand  cured  the  admission  of  his  con- 
fession, also  because  he  was  cross  examined. 

We  fail  to  see  how  that  could  he.  In  this  Car- 
michael case,  Carmichael  took  the  stand  and  even 
repudiated  part  of  the  confession,  yet  the  Illinois 
Court  held  that  it  was  difficult  for  the  jury  to  dis- 
associate the  impression  of  guilt  created  by  the 
confession.*  It  said:  "A  person  charged  with 
crime  can  confess  only  for  himself." 

So,  in  this  Snyder  case,  we  submit,  that  when 
Gray  testified  similarly  to  his  confession,  appa- 
rently in  his  own  defense,  the  prejudice  against 
Snyder  was  accentuated,  and  that  the  cross-ex- 
amination could  not  change  the  situation.  Be- 
ta use,  otherwise  the  antagonistic  defense  rule 
would  be  annihilated  by  merely  offering  the  con- 
fessing defendant  for  cross-examination,  and  he 
might  astutely  resist  the  artifices  of  the  cross- 
examiner.    But,  the  prejudice  would  remain.""* 


*Note:  In  the  Dcsrochc  case  (La.,  No.  13)  the  Court 
said  : 

"If  the  confessions  should  not  have  been  used,  the 
error  is  not  in  our  view,  corrected  by  the  charge  that 
the   confession  of   one   should   not   affect  the   other." 

**  Note :  This  answers  CRANE,  J.'s,  question  upon  the 
argument.  Please  also  see  discussion  under  Birbiglia,  case 
No.    27. 
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Case  No.  33. 
Peo.  v.  Rupert. 

This  case  was  decided  two  years  ago  by  the 
Illinois  Court  which  also  decided  other  cases  we 
have  discussed  and  Peo.  v.  Sweetin,  our  next  case, 
No.  34. 

Whatever  the  Court  held  will  be  seen  from  the 
substantial  portion  of  the  opinion  we  have  already 
quoted.  It  seems,  however,  that  even  where  each 
defendant  endeavors  to  exculpate  himself  by  in- 
criminating the  other  alone,  the  highest  Court  of 
the  great  State  of  Illinois  is  solicitous  to  safe- 
guard the  interests  of  joint  defendants. 

Both  defendants  testified  in  the  Rupert  case, 
each  against  the  other.  In  principle,  really  there 
can  be  no  difference.  Because,  we  bear  in  mind 
the  crucial  question:  that  antagonism  in  defenses 
is  the  criterion  Avhich  impels  the  exercise  of  dis- 
cretion. 

Case  No.  34. 

Peo.  v.  Sweetin. 

This  case  is  a  decided  authority  on  our  side.  It 
was  decided  by  the  Illinois  Court  six  months  ago 
and  is  the  latest  in  point.  All  the  previous  Illinois 
cases  should  be  construed    in  the  light  of  this  case. 

Respondent  says  that  Mrs.  Sweetin  must  be 
deemed  not  to  have  confessed,  while  her  co-defend- 
ant had ;  while  in  the  case  at  bar  both  freely  con- 
fessed and  admitted  guilty  participation. 

True,  that  is  what  the  people  contended.  But, 
as  we  learned  the  elementary  rule,  when  a  de- 
fendant denies  the  truth  of  an  alleged  confession. 
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it  raises  a  question  for  the  jury,  and  not  for  the 
District  Attorney,  and  not  even  for  the  Court, 
and  that  is  a  right  which  cannot  be  taken  away. 

Therefore,  in  contemplation  of  law,  upon  the 
motion  for  a  separate  trial,  Mrs.  Snyder  was  in 
no  different  position  than  Mrs.  Sweetin,  especially 
under  her  general  plea  of  not  guilty.  Snyder's 
confession  could  be  just  as  involuntary  as 
Sircctiit's,  although  in  both  cases  the  prosecutors 
claimed  they  were  not. 

That  the  jury  disbelieved  Snyder's  testimony 
and  convicted  her,  proves  nothing,  because  they 
could  have  disbelieved  her  confession,  and  yet 
believed  Gray's  confession  and  testimony,  and 
still  convict,  regardless  of  the  Court's  instruction. 

As  the  Court  points  out  in  Sweetin's  case,  there 
is  a  limit  to  the  functions  of  the  human  mind. 
This  is  emphatically  so  with  a  jury  after  the  lab- 
orious task  during  many  days  of  trial. 

Moreover,  the  jury  was  foreclosed  from  disbe- 
lieving Snyder's  confession  by  the  very  confession 
and  testimony  of  Cray. 

The  fact  that  Hight  did  not  testify  cannot  alter 
the  rule  laid  down  that  the  prejudicial  effect  of 
his  confession  incriminating  Mrs.  Sweetin,  in- 
evitably remains  with  the  jury. 

Respondents'  comment  concerning  Snyder  that 
there  was  "an  abundance  of  evidence  in  the  case 
corroborative  of  the  confessions"  is  answered  with 
respondents'  own  remark  that  the  Court  held  that 
Mrs.  Snyder  must  be  acquitted  if  her  confession 
were  not  believed.  Also,  the  Court  held  thai 
there  was  no  proof  of  conspiracy  in  the  case. 
Therefore,  the  corroborative  "abundant  evidence" 
claim  is  disposed  of  at  once. 

May  we  not  advert  that  the  Sweetin  case  shows 
plainly  how  disastrous  a  prejudicial  co-defendant's 
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confession  can  be.  Six  months  ago  she  was  a 
convicted  murderess.  The  prosecutor  claimed  to 
have  her  voluntary  confessions.  Upon  the  new 
separate  trial  she  has  lately  been  acquitted.  Hight 
did  not  even  appeal,  and  is  serving  his  sentence. 
Who  can  say  that  he,  as  Gray,  seeing  his  chances 
for  liberty  vanish,  wanted  to  bring  with  him  his 
lady-love?  The  result  conclusively  shows  the 
danger  of  antagonistic  defenses. 

III. 

Respondent's   Citations   Examined. 

The  respondent's  brief  cites  certain  cases  claim- 
ing them  as  authorities  for  the  People.  For  pur- 
poses of  convenience  we  have  numbered  said  cases 
giving  the  page  where  the  same  are  cited  as  fol- 
lows: 

No.  Page  Name  of  Case 

1.  64       Charnock's    Case    (1682)    91    Eng. 

Rep.  Reprint  701. 

2.  65       Marchant    v.     United     States,     12 

Wheat.  480. 

3.  67       Ball   v.   United   States,   163   U.    S. 

300. 

4.  68      Heike  v.  United  States,  227  U.  S. 

450. 
People  v.  Marcus,  220  A.  D.  697. 
Com.   v.   Borasky,   101   N.    E.   377 

(Mass.). 
People  v.  Erno,  232  Pac.  710  (Cal.) 
People  v.  Perry,  234  Pac.  890 (Cal.) 
People  v.  Booth,  236  Pac.  987 (Cal.) 
State  v.   Tonghanni,   114   Atl.   250 

(N.  J.). 


5. 

69 

6. 

72 

7. 

74 

8. 

75 

9. 

77 

10. 

78 

12. 

78 

13. 

78 

14. 

78 

15. 

79 

16. 

79 

17. 

80 

18. 

80 

19. 

81 

20. 

81 

21. 

82 

22. 

82 

23. 

83 
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11.  78       State    v.    Kirkland,    94    S.  E.    725 

(N.C.) 
State  v.  Brinte,  58  Atl.  258  (Del.). 
People    v.     Burman,     117    N.     W. 

589    (Mid.). 
Daniels  v.  State,  48  So.  747  (Fla.). 
State    v.     Allen,     131     Pac.     1112 

(Idaho). 
State  v.  Klein,  11G  Atl.  59G  (Conn.) 
State   v.   McDaniels,   190   Pac.   177 

(N.  M.). 
State  v.  Balon,  40  Atl.  861  (R.  I.) 
State  v.  Fonrnier,  35  Atl.  178  (Vt.) 
Whitehead   v.    State,    10   Ohio    St. 

Rep.  449. 
Fitzgerald  v.  State,  14  Mo.  294. 
Com.  v.  Place,  2G  Atl.  G20   (Pa.). 
Akely  v.  Kinnicutt,  238  N.  Y.  4GG. 

The  Marchant  and  Ball  cases  were  cited  in  our 
main  brief  to  show  that  the  granting  of  separate 
dials  is  discretionary  with  the  Court.  At  page 
V\0,  our  brief,  we  also  distinguished  the  Marcus 
case,  now  before  this  Court.  The  others,  cited  by 
respondent,  had  not  escaped  our  notice,  but  they 
have  clearly  no  application  to  the  point  we  make, 
to  wit:  that  where  the  defenses  of  joint  defendants 
are  opposed  and  antagonistic  to  each  other,  that 
the  prevailing  rule  is  to  grant  a  separate  trial,  so 
as  to  prevent  injustice.  Let  us  see  how  far  re- 
spondent's cases  apply.  (We  place  an  "R"  before 
each  number  to  avoid  confusion  with  appellant's 
cases)  : 

Rl.  Gharnock's  Case. 

It  is  of  no  value  here,  because  the  question 
there  was  whether  the  joint  defendants  joined  in 
their  challenges,  which  they  did. 
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R2.  Marchant  v.   United  States. 

This  is  the  leading  case  holding  that  it  is  dis- 
cretionary with  the  trial  court  whether  a  separ- 
ate trial  shall  be  granted.  There  the  motion  was 
put  as  a  matter  of  right  and  Judge  Story  said : 

"If  the  motion  shall  he  put,  as  a  matter 
of  discretion,  to  the  court,  it  will  present  a 
very  different  question.  In  favor  of  life, 
especially  where  the  party  puts  Ms  de- 
fense upon  a  ground  distinct  from  his  fel- 
low prisoner,  and  adverse  to  him,  there  is 
much  reason  to  induce  a  court  to  yield 
every  indulgence,  not  absolutely  incon- 
sistent with  justice  to  the  government." 

Therefore,  this  case  is  an  authority  for  appel- 
lant Snyder,  and  we  quoted  from  it  in  our  main 
brief  as  Case  4,  pp.  87-90. 


R3.  Ball  v.  United  States. 

This  case  follows  the  rule  of  discretion  in  the 
Marchant  case.  There  was  no  question  of  an- 
tagonism in  defenses. 


R4.  Heike  v.  United  States. 

Here  the  discretionary  rule  laid  down  in  the 
Marchant  and  Ball  cases  was  followed.  It  was 
held  that  there  was  no  abuse  of  discretion,  no 
antagonism  in  defenses  being  present.  Of  no 
value. 


43 

R5.  People  v.  Marcus. 

About  this  case  in  which  the  late  Chief  Judge 
Kelly  wrote  the  opinion,  we  said  at  page  140  of 
our  main  brief,  that  the  application  for  separate 
trial  was  made  after  empanelling  the  jury  and  it 
seems  that  it  came  too  late.  Therefore,  the  ques- 
tion being  discretionary,  it  was  properly  denied. 
In  Campion's  case  (Case  1  in  our  main  brief, 
page  81)  the  request  also  came  after  the  jury  had 
been  drawn.  That  was  about  l1/^  centuries  ago. 
Yet,  to  the  present  day  the  courts  are  applying 
the  same  legal  principles.  In  this  Marcus  case 
the  exercise  of  discretion  was  reviewed  by  the 
Court.    The  opinion  expressly  so  states. 

R6.  Com.  v.  Borasky. 

The  Court  in  this  case  merely  held  that  it  was 
not  an  exceptional  case  such  as  Com.  v.  James 
which  is  quoted  from  in  our  main  brief  as  Case 
8  on  page  94.  It  may  be  noted  that  in  the  James 
case  the  full  court  held  that  a  separate  trial 
woulal  he  granted  if  the  confessions  made  by  the 
co-defendants  implicating  each  other  were  to  be 
used.  It  appears  that  the  Court  in  the  Borasky 
case  was  requested  to  examine  the  confessions  in 
the  absence  of  counsel  for  the  defendant,  which 
was  held  to  be  improper,  and  that  there  was  no 
abuse  of  discretion  in  denying  the  motion.  Some- 
what valuable  to  appellant  because  it  approves  the 
James  case. 

R7.  People  v.  Erno. 

Here  the  California  Court  refers  to  the  rule  ob- 
taining in   many   jurisdictions   granting   separate 
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trials  where  there  are  antagonistic  defenses.  The 
application  for  severance  was  not  accompanied  by 
a  forecast  of  the  evidence  so  as  to  show  probable 
antagonism,  and  the  Court  expressly  held  that  the 
review  of  discretion  must  be  only  "upon  the  basis 
of  the  showing  made  when  the  demand  was  pre- 
sented, not  upon  what  transpired  after."  There- 
fore, no  sufficient  shotting  of  antagonism  having 
been  made  wlien  the  separate  trial  was  applied 
for,  it  was  held  that  there  was  no  abuse  of  dis- 
cretion. That  is  far  different  from  the  case  at 
b;ir.     Of  no  value. 


R8.  People  v.  Perry. 

The  California  Court  holds  in  this  case  that  the 
facts  showed  that  even  excluding  the  confession 
of  the  co-defendant  incriminating  the  other  de- 
fendants, there  was  sufficient  evidence  in  the  rec- 
ord to  justify  the  conviction. 

But,  that  is  not  this  Snyder  case.  Here,  exclud- 
ing the  confession  of  Gray  and  if  the  jury  did  not 
believe  that  the  substantial  facts  in  Snyder's  con- 
fessions were  not  voluntary,  or  not  true,  in  the 
light  of  her  testimony,  there  was  not  (and  it  is 
not  claimed  by  the  respondent  that  there  was) 
sufficient  legal  evidence  to  convict  Snyder.  The 
Trial  Court  so  held.     Of  no  value  to  respondent. 


R9.  People  v.  Booth. 

There  seems  to  be  no  antagonism  between  de- 
fenses. Only  one  defendant  confessed  implicating 
the  other,  and  the  question  was  merely  as  to  the 
admissibility  of  the  one  confession  under  proper 
instructions.    Of  no  value. 
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RIO.  State  v.  Tonghanni. 

This  citation  is  useless  because  no  antagonistic 
defenses  or  confessions  were  involved,  but,  merely 
that  one  defendant  had  been  previously  convicted 
of  a  crime.     Of  no  value. 

Rll.  State  v.  Kirkland. 

This  citation  is  useless  because  no  antagonistic 
confessions  or  defenses  were  involved,  but  merely 
that  certain  evidence  was  competent  against  one 
defendant  and  not  the   other.     Of  no  value. 

R12.  State  v.  Brinte. 

This  case  is  no  authority  for  the  People  because 
only  one  defendant  had  made  certain  statements 
implicating  the  other.  Also  there  was  no  show- 
ing that  the  defense  of  the  other  defendant  tvas 
antagonistic  in  the  sense  that  he  claimed  that  the 
confessing  one  was  the  only  guilty  party.  The 
Court  advised  counsel  that  it  would  pass  upon 
the  admissibility  of  the  confession  when  the  same 
Avas  offered  upon  the  trial.     Of  no  value. 

E13.  People  v.  Burma n. 

This  citation  is  useless  merely  holding  that 
the  discretion  is  with  the  trial  judge.  There  is 
no  antagonism   whatever  shown.     Of  no  value. 

R14.  Daniels  v.   State. 

The  Court  held  that  the  motion  had  not  been 
supported    by    affidavit    or    other    evidence    upon 
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which  discretion  might  be  exercised,  hut  the  con- 
viction was  reversed  because  of  what  developed 
upon  the  trial,  as  to  the  3  moving  defendant, 
and  affirmed  as  to  the  fourth.  Of  some  value  to 
appellant. 


R15.  State  v.  Allen. 

In  this  citation  no  antagonism  between  defenses 
was  shown  and  no  incriminating  confessions.  The 
only  ground  advanced  was  that  each  defendant 
wanted  the  other  as  a  witness  on  his  behalf.  Of 
no  value. 


RIG.  State  v.  Klein. 

This  case  appears  in  our  main  brief  as  No.  28 
on  page  129.  There  were  two  confessions  and 
other  evidence  admitted  against  one  or  two  of  the 
five  defendants.  None  of  this  evidence  icas  known 
to  the  Court  at  the  time  the  motions  for  separate 
trial  were  made.  The  Court  therefore  held,  citing 
the  GastelU  case  (101  Atl.  170,  Conn.)  that  be- 
cause of  the  character  of  the  evidence  in  the  case 
and  its  anticipated  effect  upon  the  defenses  of  the 
co-defendants,  had  such  a  showing  been  made 
upon  the  application,  the  Court  "quite  likely 
would  hare  granted  the  motions." 

In  the  Snyder  case,  every  conceivable  angle  of 
the  antagonistic  defenses  was  known  to  the  Dis- 
trict Attorney  and  the  Court  in  advance  of  the 
trial,  and  in  the  face  of  that,  the  motion  was  de- 
nied. Therefore,  under  this  Klein  case  the  denial 
was  a  clear  abuse  of  discretion.  Valuable  to  ap- 
pellant. 
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K17.  State  v.  McDaniels. 

In  this  case  there  were  two  defendants.  Tellos 
confessed  involving  McDaniels.  The  defense  of 
McDaniels  does  not  appear  to  have  been  antago- 
nistic to  Tellos,  that  is,  McDaniels  did  not  claim 
as  against  Tellos'  confession  that  Tellos  had  com- 
mitted the  crime  himself.  Moreover,  Tellos 
claimed  that  his  confession  was  not  voluntary.  He 
did  not  ratify  the  confession  as  Gray  did.  Of  no 
value. 


R1S.  State  v.  Balaou. 

In  this  case  there  scorns  to  he  no  antagonism 
Avhatever  between  the  defenses.     Of  no  value. 


RIO.  State  v.  Fournier. 

There  appears  to  be  no  antagonism,  or  recrimin- 
ating statements  by  each  of  the  defendants  against 
(he  other.  There  was  also  no  confession  of  any 
of  the  defendants.  The  motion  was  urged  merely 
upon  the  ground  that  certain  testimony  would  be 
admissible  against  one  defendant  and  not  against 
the  other.  It  was  properly  held  that  the  record 
did  not  disclose  why,  under  proper  instructions, 
a  joint  trial  could  not  be  had.     Of  no  value. 


R20.  Whitehead  v.  State. 

This  c:;se  also  is  not  in  point.  It  merely  holds 
what  we  already  know  and  admit,  that  is,  that 
the  discretion  is  vested  in  the  trial  Court  and 
will   not   be   reviewed    except    for   abuse.      Of  no 

nil  ue. 
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R21.  Fitzgerald  v.  State. 

This  citation  is  useless,  because  the  application 
was  made  so  that  a  co-defendant  might  testify  for 
the  moving  defendant,  it  appearing  that  in  Mis- 
souri at  that  time,  a  co-defendant  was  not  a  com- 
petent witness  for  his  co-defendant  on  a  joint 
trial.     Of  no  vahie. 


R22.  Com.  v.  Place. 

This  citation  is  inconsequential.  It  was  not 
shown  that  the  defendants  would  testify  against 
one  another.     Of  no  value. 


R23.  Akely  v.  Kinnicutt,  238  N.  Y.  466. 

This  case  is  rather  a  plain  authority  in  sup- 
port of  our  claim  that  where  there  are  contradic- 
tory defenses,  sound  discretion  dictates  a  separate 
trial.  This  Court,  per  Hiscock,  answering  de- 
fendant's claim  that  the  jury  might  not  be  able  to 
fairly  pass  upon  several  causes  of  actions  by  dif- 
ferent plaintiffs  involving  a  common  question  of 
law,  said: 

"The  question,  when  the  causes  of  action 
are  so  numerous  that  they  cannot  be  intelli- 
gently submitted  and  considered  by  a  jury, 
necessarily  is  largely  a  matter  of  judgment, 
and  the  possibility  of  an  unfair  trial,  and 
therefore  the  deprivation  of  the  rights  to 
which  a  defendant  is  entitled  under  the  Con- 
stitution, is  safeguarded  against  by  the  pro- 
vision in  the  statute  permitting  the  court 
to  order  .separate  1  rials,  or  make  such  other 
as  may  be  expedient  and  necessary  to  pre- 
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vent  embarrassment  and  delay  in  the  trial 
of  an  action.  *  *  *  If  as  the  trial  progresses 
and  the  conflict  of  evidence  and  argument 
develops,  it  appears  that  a  wrong  conclusion 
has  been  reached  upon  the  face  of  the  com- 
plaint, and  that  a  fair  trial  cannot  be  had 
of  so  many  separate  causes  of  action,  it 
would  not  only  be  within  the  power,  but 
would  be  the  duty  of  the  trial  judge  to  allow 
the  defendants  to  renew  their  motion  for 
division  of  the  causes  of  action  and  separate 
trials,  and  to  afford  such  relief  as  might  be 
necessary.  There  seems  to  us  to  be  involved 
iu  the  application  of  the  statute  the  exercise 
of  good  judgment  especially  by  the  trial 
court." 

And,  may  we  note,  all  of  this  was  lately  said 
by  this  very  Court  in  a  civil  case.  How  much 
more  emphatic  will  this  Court  be  in  this  case  in- 
volving life  and  death,  remains  to  be  seen. 

In  view  of  this  pronouncement  of  this  Court, 
Ave  now  more  clearly  understand  what  Judge 
Hiscock  meant  when  he  wrote  in  26  Columbia 
Lair  Review  253,  quoted  on  page  12  of  our  main 
brief,  two  years  after  the  Akely  decision: 

"But  given  a  competent  and  fair-minded 
judge  it  would  appear  pretty  safe  to  assume 
that  if  there  was  any  real  danger  of  this', 
it  would  be  avoided  by  exercising  the  dis- 
cretionary right  of  giving  a-  separate  trial." 

It  is  clear  that  a  trial  involving  contradictory 
and  antagonistic  defenses  was  uppermost  in  mind. 

(We  thank  our  learned  brothers  for  this  citation.) 
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IV. 

Additional  Appellant's  Cases. 

We  started  out  to  assist  this  Court  in  doing 
justice,  and  we  are  doing  so  to  the  limit.  Since 
the  argument,  the  writer  has  had  access  to  English 
Digests.    May  we  not  set  forth  the  result  here? 

(In  our  main  brief  we  cited  37  cases — because 
of  error  in  numbering.  34  are  numbered  and  3 
appear  as  Cases  1-A,  14-A  and  20-A.  We  now 
begin  with  No.  38.) 

Case  No.  38. 

Reg.  v.  Bra  (Hough,  et  al. 

15  Cox.  C.  C.  217   (1883) 

(Queens  Bench  Div'n) 

(Cited  in  Rex  v.  Martin,  4  Am.  Cas.  912) 
(Ous  Case  No.  18.) 

A  prosecution  for  blasphemous  libel  in  a  news- 
paper against  3  defendants.  Bradlaugh  applied 
to  be  tried  separately.  One  of  the  grounds  was 
that  "he  might  be  prejudiced  by  being  tried  with 
the  others.  (Bradlaugh  was  the  publisher  and  the 
co-defendants  the  distributors.)  The  two  co-de- 
fendants had  already  been  convicted  for  another 
similar  separate  offense  not  involving  Bradlaugh. 

Lord  Coleridge  held  that  he  did  not  see  why  the 
prosecution  could  not  be  conducted  separately, 
that  there  could  be  no  prejudice  or  embarrassment 
1o  the  prosecution:  "While  he  could  see  Bradlaugh 
might  be  prejudiced  by  his  being  tried  with  the 
others,  who  had  already  been  convicted  on  a  simi- 
liar  indictment."     The  severance  was  granted. 
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This  ruling  applies  to  the  case  at  bar,  because 
Gray  took  the  stand  and  "virtually  pleaded  guilty." 
Hence,  the  prejudice. 


Case  No.  39. 

From  Mew's  Digest,  Crim.  Law,  p.  1787. 

Reg.  v.  Jackson   &  Brown, 
7  Cox  C.  C.  357  (1857). 

Joint  indictment  for  murder  resulting  from  a 
common  object  to  rob.  Both  defendants  impli- 
cated one  another  in  their  separate  confessions, 
which  were  to  be  used  for  the  prosecution.  On 
application  of  counsel  for  one  prisoner,  claiming 
that  the  statements  will  necessarily  influence  the 
minds  of  the  jury  "and  that  the  only  way  to  have 
a  fair  trial  is  to  try  the  prisoners  separately  so 
that  the  statement  of  one  may  not  be  in  evidence 
before  the  jury  upon  the  trial  of  the  other,"  the 
Court  granted  a  separate  trial. 

Case  No.  40. 

We  read  from  Mew's  Digest,  1898-1907, 
Cr.  Law,  §  8. 

Hex  v.  Saunders, 
08  L.  J.  2  B.  290   (1899). 

"Where  several  persons  are  tried  together 
and  convicted  of  an  offence,  and  at  the  trial 
evidence  which  equally  affects  each  prisoner 
is  wrongly  admitted  the  Court  of  Crown 
Cases  Beserved  has  jurisdiction  to  quash 
the  conviction  against  each  prisoner." 
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We  examine  the  reported  case  and  find  this  to 
be  a  prosecution  against  3  defendants  for  con- 
spiracy to  obtain  sausage  skins  by  false  pretenses. 
One  pleaded  guilty,  the  other  two  were  convicted. 

It  was  held  that  the  answers  of  a  witness  tend- 
ing to  connect  both  defendants  was  inadmissible 
as  hearsay,  and  since  it  equally  prejudiced  each 
defendant,  both  convictions  were  annulled  al- 
though one  of  the  prisoners  was  not  represented 
by  counsel  and  did  not  object  to  the  answer. 

Case  No.  41. 

From  Mew's  Digest,  Cr.  L.   (1908).     The  report 
is  not  available  to  us. 

Rex  v.  Dibble, 
72  J.  P.  498  C.  C.  A. 

"Conviction  quashed  on  the  ground  that 
there  was  no  substantial  evidence  against 
the  prisoners  to  go  to  the  jury,  and  on  the 
ground  that  statements  of  a  fellow  prisoner 
and  another  person  implicating  the  accused, 
were  likely  to  have  influenced  the  jury  in 
convicting,  such  statements  not  being  evi- 
dence against  accused." 


Case  No.  42. 

From  17  English  &  Empire  Digest  Crim  Law, 
pp.  225-226. 

R.  v.  Gibbins  &  Proctor, 
13  Cr.  App.  Rep.  134  CCA.   (1918). 

(We  read  from  the  above  digest.     The  report  is 
not  available.) 
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§  2102 :  "Where  prisoners  are  jointly  indicted  and 
application  is  made  for  them  to  be  tried 
separately,  the  matter  is  one  for  the  dis- 
cretion of  the  judge,  but  such  discretion 
must  be  exercised  judicially. 

"But  even  if  it  had  been  exercised  judici- 
ally the  conviction  would  be  quoted  if  it 
appeared  to  the  Ct.  of  Criminal  Appeal 
that  a  miscarriage  of  justice  had  resulted 
from  the  prisoners  having  been  tried  to- 
gether." 

Case  No.  43. 

R.  v.  Lee  &  Parkes, 

13  Cr.  App.  Rep.  39  CCA.  (1917). 

(Same  Digest — no  report  available.) 

§2105:  ''"Where  one  prisoner  implicates  another. 
"When   it    appears    that    the    defense   of 
each  of  the  persons  jointly  indicted  is  in- 
criminating of  the  other,  the  Court  favors 
a  separate  trial  of  each." 


Case  No.  44. 

(Still   reading  from   the   above   Digest;   no   re- 
port available.) 

R.  v.  Murray  &  Mahoney  (No.  2), 
27  Can.  Cr.  Cas.  247  (1917)  33  D.L.R.  702. 

Tage  225,  note  s. : 

"The  general  rule  is  that  persons  jointly 
indicted  should  be  jointly  tried;  but  Avhen 
in  any  particular  instance  this  would  work 
an  injustice  to  any  such  joint  defendants, 
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the  judge  should,  on  due  cause  being  shown, 
permit  a  severance  and  allow  separate 
trials. 

One  ground  for  the  exercise  of  this  dis- 
cretion is  that  evidence  which  is  incom- 
petent against  one  defendant  is  to  be  intro- 
duced against  another  and  that  it  would 
work  prejudicially  to  the  former  with  the 
jury." 

Please  see  our  remarks  under  our  Case  No.  18, 
pages  22-23. 

Case  No.  45. 

(Continuing  from  the  above  Digest.    We  do  not 
have  the  report.) 

R.  v.  Br  ancle, 
S.  R.  93    (1912)    S.  Africa. 


Page  226,  note  t: 

"Separate  trial  of  two  prisoners  jointly 
indicted  allowed  when  there  was  a  possi- 
bility of  both  being  prejudiced  by  admis- 
sion of  evidence  admissible  only  against 
each  respectively." 

This  Brande  case  is  decidedly  in  point. 

Case  No.  46. 

(Also    from   above   Digest.) 
Report  not  available. 

R.  v.  Taylor  &  Daly  (1902) 
37  I.  L.  T.  28  (Ireland). 

Page  226,  §  2103,  note  ii : 

"A  &  B  were  jointly  indicted  for  the  mur- 
der of  C.     The  depositions  disclosed  state- 
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ments  by  A  in  the  absence  of  but  incrimi- 
nating P>.  Held:  the  proper  course  was  to 
try  the  prisoners  separately." 


Case  No.  47. 

(English  &  Empire  Digest,  SuppPt,  Vols.  1-25.) 

R.  v.  Toivnsend, 

R.  v.  Hilder, 

18  Cr.  App.  Rep.  117  CCA.   (1924) 

Cr.  L.  §  2102a : 

"Prejudice  to  one  defendant.  Persons 
arrested  together  need  not  be  tried  together, 
and  if  any  one  of  them  is  likely  to  be  em- 
barrassed in  his  defence,  ought  not  to  be 
so  tried." 

And  please  also  see  generally  19  Ency. 
of  PI.  &  Pr.,  pp.  527-8. 

V. 

Cases  Reversed  for  Error  in 

Denying1  Separate  Trials. 

The  Gastelli  case  (our  No.  25)  (Conn.)  101  Atl. 
47G  {1917)  says  that  only  two  cases  were  called 
to  the  attention  of  that  Court  in  which  the  refusal 
to  grant  separate  trials  was  held  to  justify  re- 
versal. At  page  55  of  their  brief,  respondent  em- 
phasizes this  statement. 

Our  search  reveals  that  at  the  time  the  Gastelli 
case  was  decided,  in  1917,  at  least  7  cases  had 
been  reversed  upon  the  question.    All  together  we 
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have  found  11  joint  convictions  actually  reversed 
in  point,  to  date,  as  follows : 

CASES  REVERSED. 

1.  Roche  and  Emanuel  v.  State  (1867),  5  Coldw. 

39    (45  Tenn.),  stealing  cotton. 

2.  White  et  al  v.  People    (187G),  81  111.,  333, 

for  murder. 

3.  Morrow  et  al.  v.  State  (1884),  82  Tenn.   (14 

Lea),  475,  for  murder. 

4.  State  v.  Desroche  et  al.   (1895),  17  So.,  209 

(La.),  for  burglary. 

5.  Shite  v.  Bessa  et  al.  (1905),  38  S.  (La.),  985, 

assault  with  intent  to  murder. 
G.     State   v.   Frazee    (1915)     (Cr.    Ct.    Appeals,, 
Okla.),  152  P.  4G2,  for  an  affray. 

7.  Peo.  v.  Buckminster  (191G),  113  N.  E.  (111.) 

713,  for  arson. 

8.  Flamme  et  al.  v.  State  (1920),  177  N.  W.,  59G, 

for  adultery. 

9.  Peo.  v.  Carmichael  et  al.    (1924,   145  N.   E. 

(111.),  G73,  for  murder. 

10.  Peo.  v.  Rupert  (1925),  14G  N.  E.  (111.),  456, 

for  murder. 

11.  Peo.  v.  Sweetin  (1927),  15G  N.  E.  (111.),  354, 

for  murder. 

And  the  case  of  St.  v.  Birbiglia  (our  No.  27), 
(La.),  1920,  88  So.,  533,  first  reversed  and  then 
affirmed,  makes  an  even  dozen.  (We  consider  this 
case  a  good  authority.) 

FINIS. 

Your  Honors,  this  case  justifies  and  we  have 
given  our  best  attention.  No  man  can  do  more. 
We  have  neither  slept  nor  lingered  on  the  job.  No 
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book  available  to  us  upon  the  question,  has  been 
left  unopened. 

We  find  comfort  in  the  knowledge  that  our  ef- 
forts will  be  appreciated,  whatever  the  verdict. 
Whether  we  have  correctly  interpreted  the  rule  of 
law  that  should  apply  to  this  case,  is  immaterial, 
for  the  question  now  passes  on  to  better  and 
mighty  hands.     We  have  merely  tried  to  assist. 

In  any  aspect,  this  case  now  sub  judicc,  presents 
a  weighty  question  for  the  first  time  in  this  Court. 
Indeed,  gentlemen,  a  nice  question  of  law.  God's 
law  commands,  "Thou  shalt  not  kill."  The  State 
has  no  more  right  to  kill  than  an  individual.  In 
obedience  to  that  command  we  have  striven  to 
preserve  a  life  that  may  be  sacrificed  innocently. 

So,  we  feel  relieved  from  the  terrible  responsi- 
bility that  has  burdened  our  shoulders  of  late,  and 
we  are  thankful.  The  judges  will  now  declare  the 
law.     Judex  est  lex  loquens. 

And  now  we  lay  down  our  pen. 

Dated,  L.  I.  City,  November  4,  1927. 

Kespectfully  submitted, 

Edgar    F.    Hazleton 

and 
Dana  Wallace, 
Attorneys  for  Appellant, 

Kuth  Snyder. 
(Jamaica,  N.  Y.) 
Joseph  Lonaruo 
Of  Counsel 
On  the  Brief. 
(Long  Island  City,  N.  Y.) 
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— against- 


The  People  of  the  State  of 

New  York,  I  First  DeSree 

Plaintiff-Respondent,  /     MURDER 

Deliberation 
and 

Pith  Sxyder  and  Henry  Judd  I      Premedita- 
Gray, 
Defendants-Appellants. 

RESPONDENTS'  BRIEF. 


tion. 


Statement. 


The  above-named  defendants  separately  appeal 
from  a  judgment  of  conviction  of  the  crime  of  Mur- 
der in  the  first  degree  and  sentence  of  death,  ren- 
dered in  the  Supreme  Court,  Queens  County,  Hon. 
Townsend  H.  Scudder,  presiding,  on  May  13th, 
1927. 

The  crime  was  (  ommitted  in  the  early  morning 
hoars  of  Sunday,  March  20th,  1927,  at  Queens  Vil- 
lage, in  the  home  of  the  defendant,  Ruth  Snyder. 
She  and  her  co-defendant.  Gray,  were  charged  with 
deliberately  killing  her  husband,  Albert  Snyder,  in 
a  most  cruel  and  inhuman  manner — bv  beating  him 


over  the  head  with  a  sash  weight — chloroforming 
him — and  then  twisting  a  wire  around  his  neck, 
causing  asphyxiation  due  to  strangulation.  It  is 
indeed  one  of  the  most  atrocious  murders  ever  com- 
mitted in  the  history  of  this  State. 

Within  24  hours  of  the  murder,  both  defendants 
were  apprehended  and  shortly  thereafter  con- 
fessed, each  one  freely  admitting  his  or  her  guilty 
participation  in  the  crime  jointly  with  the  co- 
defendant   (fols.  3997-4029,  4284-4825). 

The  pair  were  promptly  indicted  jointly  on 
March  23rd,  1927,  for  Murder,  First  Degree,  com- 
mitted with  deliberation  and  premeditation.  The 
indictment  is  in  one  count,  embodies  a  combina- 
tion of  the  common  law  and  statutory  form,  and 
charges  both  defendants  as  principals,  "aiding,  as- 
sisting, abetting,  counseling,  commanding,  advis- 
ing, inducing  and  procuring  each  other  with  malice 
aforethought,"  &c. 

(Pol.  10-18;  Sec.  2  Penal  Law;  subd.  1, 
Sec.  1044,  Penal  Law.) 

Upon  the  tkial,  the  appellant  Snyder  was  rep- 
resented by  Edgar  F.  Hazleton  and  Dana  Wallace, 
Esqs.,  the  defendant  Gray  was  represented  by  Sam- 
uel L.  Miller  and  William  J.  Millard,  Esqs.;  and 
the  People  were  represented  by  the  District  Attor- 
ney in  person.  The  trial  commenced  April  18th, 
1927,  and  was  concluded  on  May  9th,  1927,  taking 
in  all  sixteen  days  ifol.  20),  one  week  of  which 
was  taken  to  choose  the  jury   (fols.  44-48). 

May  we  say  here,  that  in  view  of  the  claim  of 
counsel  for  the  defendants  that  error  had  been  com- 
mitted in  the  selection  of  the  jury,  and  as  it  was 
expected  they  may  ask  this  Court  to  review  the 
entire  examination  of  the  jury,  it  was  arranged 
that  the  record  on  this  appeal   would  include  the 


said  examination  of  all  the  talesmen,  which  will 
be  found  on  pages  66  to  500,  Vol.  1,  all  of  Vol.  2 
and  pages  1001  to  1115  of  Vol.  3  of  the  record.  As 
the  situation  has  developed  on  this  appeal,  it  may 
not  have  been  necessary  to  print  this  entire  exami- 
nation. We  realize  that  this  is  not  the  usual  prac- 
tice, and  the  record  would  not  ordinarily  have  in- 
cluded this  examination,  except  for  the  reason  here- 
inbefore assigned. 

The  People  produced  43  witnesses,  and  intro- 
duced in  evidence  the  confession  of  each  defendant 
under  appropriate  instructions  that  it  would  not 
be  binding  on  the  co-defendant  (fols.  3995.  4281). 

Both  defendants  testified  on  their  own  behalf; 
the  defendant  Snyder  also  calling  six  witnesses 
whose  testimony  is  wholly  inconsequential :  and  the 
defendant  Gray  likewise  calling  six  witnesses  (as 
to  character),  in  addition  to  his  attorney.  The 
defense  of  Snyder  was  that  Gray  did  it  and  any 
participation  on  her  part  was  not  a  guilty  one — 
a  defense  shattered  under  cross-examination,  ;>s 
well  as  by  her  confession.  Gray's  defense  was  a 
complete  reiteration  of  his  confession  and  amounted 
to  a  virtual  plea  of  guilty,  except  that  he  offered  as 
mitigating  circumstances  the  fact  that  he  had  been 
drinking  and  that  Snyder's  influence  overcame  him, 
both  of  which  matters  were  duly  and  carefully  sub- 
mitted to  the  jury  by  the  trial  court. 

The  only  question  presented  to  this  Court  by  the 
appellant  Snyder  is:  Whether  she  has  by  reason  of 
the  joint  trial,  received  a  fair  trial?  (p.  15 — -Appel- 
lant Snyder's  brief.) 

The  questions  presented  by  the  appellant  Gray 
are: 

(1  l    Points  1.,  II..  III.,  IV. 

Premeditation,  deliberation,  motive  and  in- 
tent were  not  proven  as  against  Gray. 


(2)  Point  V. 

Appellant  was  prevented  from  selecting  a 
fair  and  impartial  jury. 

(3)  Point  VI. 

The  joint  trial  was  unfair   (though  he  de- 
manded it.) 

(4)  Point  VII. 

The  jury  failed  sufficiently  to  consider  the 
evidence. 

We  shall  take  up  these  matters  for  discussion  in 
our  Points,  in  the  order  mentioned,  after  we  have 
stated  the  evidence  deemed  to  have  been  estab- 
lished, in  accordance  with  the  rule  of  this  Court. 

The  jury  brought  in  a  verdict,  finding  the  de- 
fendants guilty  of  murder  in  the  first  degree,  with- 
out making  any  request  for  clemency,  after  de- 
liberating less  than  two  hours,  and  during  which 
time  they  did  not  appear  to  find  it  necessary  to 
return  to  the  court  for  any  additional  instructions 
(fols.  8284-5). 

THE  EVIDENCE  CONSIDERED. 

This  record  presents  the  case  of  a  savage,  brutal 
and  atrocious  murder,  committed  with  deliberation 
and  premeditation  by  the  defendant  Snyder  and 
her  paramour,  the  defendant,  Gray,  upon  the  for- 
mer's husband. 

Not  only  did  the  defendants  in  their  confessions 
admit  their  participation  in  the  killing,  but  their 
own  testimony  upon  the  trial  is  amply  corrobora- 
tive. To  all  intents  and  purposes,  Gray  pleaded 
guilty  at  the  trial  and  virtually  threw  himself  upon 
the  mercy  of  the  jury.     And  while  the  defendant. 


Snyder,  interposed  a  defense,  to  which  it  is  utterly 
impossible  to  attach  any  credence  whatsoever,  even 
her  attorneys  upon  the  argument,  and  in  their 
brief,  recognized  her  guilt  by  refusing  to  discuss  it, 
and  expressly  refrained  from  ''criticising  the  judg- 
ment upon  any  question  relating  to  the  weight  of 
evidence"  (Appellant's  brief,  p.  15). 

The  Witnesses. 

Four  of  the  People's  witnesses  were  called  to 
prove  the  corpus  delicti — Warren  Schneider, 
Howard  W.  Xeail.  Robert  J.  Tucker  and  Alexander 
O.  Gettler  (pp.  1128  to  1159).  William  H.  Knight, 
a  surveyor,  was  called  for  the  purpose  of  introduc- 
ing a  diagram  of  the  premises  at  the  scene  of  the 
crime  (p.  1160).  Joseph  M.  Farrell,  hotel  clerk, 
Raymond  Bruen,  a  bell  boy,  Isabel  Wright  and 
Alice  Prinz.  hotel  maids,  were  called  to  testify  con- 
cerning the  relationship  between  the  two  defend- 
ants, from  their  observations.  Leroy  Ashfield,  an 
insurance  agent,  testified  concerning  $95,000.00  of 
insurance  that  he  had  written  on  Snyder's  life 
(payable  in  the  event  of  an  accidental  death)  with- 
out Snyder's  knowledge,  and  at  the  request  of  ap- 
pellant, Mrs.  Snyder  (pp.  1205-1229);  George 
Marks,  a  letter  carrier,  testified  he  had  received 
special  instructions  from  Mrs.  Snyder  as  to  par- 
ticular mail  (pp.  1230-6):  Milton  C.  Fidgeon,  Ar- 
thur W.  Stanford,  Harry  A.  Muhlhauser  and  Louis 
E.  Muhlhauser  were  neighbors  or  friends,  who  tes- 
tified ;is  to  facts  preceding  and  following  the  crime 
(pp.  1304-1310,  1450-1471);  Margaret  Hamilton, 
Arthur  Robert  Bailey  and  John  Stanford  testified 
concerning  Gray's  presence  in  Kingston,  N.  Y., 
more  than  two  weeks  prior  to  the  crime,  where  he 
purchased  the  sash  weight  and  chloroform  (pp. 
1285-1294,  4305).    Michael  Muhlenthal,  a  waiter  in 
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Henry's  restaurant,  where  the  defendants  usually 
met,  testified  concerning  a  particular  meeting  (pp. 
1294-1298).  Haddon  Gray  testified  concerning  the 
alibi  framed  by  the  defendant  Gray  and  Gray's 
confession  to  him  (pp.  1614-1652).  Reginald  Rose, 
who  sold  the  return  ticket  for  Syracuse,  to  Gray, 
on  his  arrival  in  New  York  the  night  preceding  the 
murder,  testified  concerning  this  (pp.  1298-1303). 
Charles  M.  Smith,  Nathaniel  Willis,  Paul  Mathis, 
Colonel  Van  Voorhees  and  Patrick  George  Fuller- 
ton  testified  they  saw  the  defendant  Gray  some- 
where on  his  trip  from  Queens  Village  to  Syracuse 
immediately  after  the  crime;  Harry  L.  Pratt, 
Michael  Mahoney,  Anna  Boehn  and  Anthony 
Boehn,  all  of  Syracuse,  who  destroyed  the  clothing 
and  other  articles  connected  with  the  crime  and 
belonging  to  Gray,  testified  in  that  regard  (pp. 
1652-1676);  Clarence  A.  Stewart  and  Edward  C. 
Kern,  who  testified  about  a  secret  safe  deposit  box 
kept  by  the  defendant  Snyder  (pp.  1573-1584)  ; 
Vincent  de  P.  Juster  and  Harry  B.  Hansen,  two 
doctors  called  at  the  scene  of  the  crime  to  examine 
the  defendant  Snyder  immediately  after  the  com- 
mission of  the  crime,  gave  testimony  in  that  con- 
nection (pp.  1471-1487).  The  remaining  witnesses 
were  the  former  police  commissioner,  George  V. 
McLaughlin,  and  two  Assistant  District  Attorneys, 
Peter  M.  Daly  and  James  J.  Conroy,  all  of  whom 
testified  as  to  the  oral  and  written  confessions  (pp. 
1310-1449).  James  Smith,  Charles  P.  R.  Dorschell, 
Michael  P.  McDernioft,  Martin  Joseph  Brown, 
Edwin  J.  Schultheis  and  Prank  W.  Heyner,  police 
officers,  who  testified  with  respect  to  various  mat- 
ters connected  with  the  crime  (pp.  1194,  1239-1284, 
1424,  1487-1572). 

The  defendant  Snyder  testified  on  her  own  be- 
half (pp.  1170-211."))  and  called  Henry  Hyde,  John 
Kaiser,  two  insurance  men,  who  could  actually  tes- 


tify  to  nothing  (pp.  1726-1738).  Sylvester  May, 
who  testified  concerning  an  alleged  telegram  (pp. 
1738-1767,  and  Josephine  Brown  and  Lorraine  Sny- 
der, the  mother  and  daughter  of  said  defendant 
(pp.  174045,  21171. 

The  defendant  Gray,  in  addition  to  taking  the 
stand  himself  (pp.  2118-2590),  called  six  character 
witnesses  (pp.  2590-2596)  and  one  of  his  attorneys 
(p.  1280). 

PRELIMINARY    FACTS    CONCERNING    THE 
DEFENDANTS. 

THE  DEFENDANT  SNYDER. 

She  was  married  to  Albert  Snyder  on  July  24th, 
1915;  lived  with  him  continuously  since  then  ex- 
cept for  the  nights  that  she  had  spent  with  Gray; 
she  never  applied  for  separation  or  divorce  and 
knew  that  she  had  no  ground  for  divorce  (fols. 
5618,  5619  I.  During  these  years  her  husband  duly 
provided  for  her,  and  when  her  father  died  seven 
years  ago  her  husband  took  her  mother  into  his 
household,  where  she  remained  ever  since.  Mr. 
Snyder  provided  her.  and  their  only  child,  Lor- 
raine, with  a  seven-room  house  on  a  corner,  with 
all  modern  improvements,  with  a  garage  and  a 
seven-passenger  Buick  sedan,  which  she  drove.  He 
previously  had  a  motor  boat  and  a  bungalow.  He 
paid  about  .111,500.00  for  the  house,  which  was 
encumbered  by  but  a  $4,000  first  mortgage.  The 
house  and  the  bank  accounts  were  in  both  names 
(fols.  5620-5625). 

At  the  time  of  his  death,  he  was  working  as  an 
art  editor  for  the  Motor  Boating  Magazine,  where 
he  had  been  employed  for  fourteen  or  fifteen  years, 
earning  .5115.01)  a  week,  of  which  he  gave  to  his 
wife  |85.00.     Yet   she  was  "unhappy"    (fols.  5026- 
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5632).  Her  claim  was  in  effect  that  she  had  had  a 
lot  of  disputes  with  her  husband  and  could  not 
get  along  with  him  (fols.  5322-5327).  At  the  time 
of  the  trial  she  was  32  years  of  age  (fol.  8300,  Pedi- 
gree). 

THE  DEFENDANT  GRAY. 

The  defendant  Gray,  at  the  time  of  the  trial,  was 
nearly  thirty-five  years  of  age,  and  had  lived  in 
the  State  of  New  Jersey  practically  all  his  life. 
He  had  attended  public  and  private  schools,  and 
had  spent  3%  years  at  Barringer  High  School 
in  Newark,  N.  J.  He  married  in  November, 
1915,  and  also  had  an  only  child,  Jane.  At  the 
time  of  his  arrest,  and  for  several  years  prior 
thereto,  he  was  employed  by  Benjamin  &  Johns  as 
a  traveling  salesman  selling  corsets  (fols.  6357- 
6363). 

MEETING  OF  THE  DEFENDANTS  AND  THEIR  SUBSEQUENT 
RELATIONSHIP. 

Ruth  Snyder  met  Henry  Judd  Gray  in  Henry's 
restaurant  on  36th  Street,  east  of  6th  Avenue.  New 
York  City,  in  July,  1925  (fols.  6372,  584]  |  through 
one  Harry  Folsom  whom  she  and  her  friend,  Mrs. 
Kaufmann,  had  met  through  a  flirtation  in  the 
same  restaurant  prior  thereto  (fols.  5842-5847). 
According  to  her  own  testimony,  the  first  time  she 
met  him  she  "made  n  date";  the  second  time  she 
"got  a  corset  for  nothing"  and  the  third  time  "she 
submitted  to  these  improper  relations"  (fols.  5861  i. 
Gray  testified  that  their  intimate  relations  com- 
menced in  his  office  the  second  time  they  met  (fols. 
6373-6382). 

The  witness,  Farrell,  a  hotel  clerk  (p.  1164)  and 
the  witnesses,  Isabel  Wright  and  Alice  Prinz,  hotel 
maids    (pp.    1201-1237)    testified    concerning   cir- 
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cumstances  indicating  the  illicit  nature  of  the  re- 
lationship existing  betwen  the  defendants.  We 
need  hardly  make  any  further  reference  to  this 
particular  matter,  for  the  record  abounds  in  testi- 
mony of  this  character,  and  counsel  for  both  of 
the  defendants,  as  well  as  the  defendants  them- 
selves, in  their  testimony,  freely  concede  this  situ- 
ation. 

The  third  time  that  Gray  had  met  Mrs.  Snyder 
she  began  telling  him  about  difficulties  she  had 
with  her  husband  (fols.  6389-6410,  particularly 
6410),  Gray's  testimony,  fols.  4000-4007).  She  testi- 
fied that  she  told  him  about  things  at  home  "almost 
as  soon  as  I  met  him"  (fols.  5866-5868).  In  Oc- 
tober of  1926  both  of  the  defendants  took  a  ten  or 
twelve  day  trip  upstate  and  into  Pennsylvania 
(fols.  5900-5903).  Their  intimate  relations  con- 
tinued right  up  to  the  time  of  the  commission  of 
the  crime. 

Thus,  we  find  these  motives  to  kill  Albert  Snyder, 
growing  in  the  minds  of  these  defendants  over  a 
long  period  of  time:  (1)  their  illicit  infatuation 
for  one  another,  (2)  Albert  Snyder  becomes  an 
encumbrance  that  should  be  removed,  and  (3)  his 
removal  may  be  made  profitable  by  insurance. 

THE  INSURANCE 

In  the  first  week  of  November,  1925,  Leroy  Ash- 
field,  a  witness  for  the  People,  was  making  his 
monthly  insurance  collections  at  the  home  of  .Mrs. 
Snyder.  This  was  three  or  four  months  after  de- 
fendants had  met  and  motives  (  1  )  and  (2)  already 
existed. 

"Mrs.  Snyder  told  me  that  she  would  like  to 
have  her  husband  have  a  large  insurance  pol- 
icy.     She  stated   that   he   would   be  home   on 
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a  certain  night.  I  think  it  was  later  in  the  week, 
and  she  requested  that  I  call  and  see  him  in 
reference  to  the  insurance.  She  stated  that  I 
should  try  my  best  to  sell  him  a  policy.  In 
the  event  that  he  was  not  interested  to  at  least 
get  his  signature  and  that  she  would  probably 
be  able  to  persuade  him  later  to  take  a  policy" 
(fols.  3617,  3619,  3620). 

The  witness  then  testified  that  he  returned  later 
to  the  Snyder  home  and  discussed  with  Albert  Sny- 
der the  different  forms  of  insurance,  and  that  Al- 
bert Snyder  said  "he  would  take  a  thousand  dollar 
endowment  policy"  (fols.  3620,  3626).  The  wit- 
ness gave  Snyder  two  applications,  both  of  which 
he  signed,  one  tilled  out  in  skeleton  form  for  one 
thousand  dollars  and  one  in  blank  (ostensibly  a 
duplicate)  (fols.  3627,  3630  ).  lie  then  left  and  later 
on  Mrs.  Snyder  had  him  come  to  see  her. 

"She  stated  that  she  wanted  the  large  policy 
on  her  husband's  life,  that  she  was  going  to 
pay  the  premiums  herself,  that  she  had  her 
own  independent  income  from  her  father's  es- 
tate," etc. 

After  the  talk  with  her,  the  blank  application  was 
tilled  in  for  $50,000.00.  This  application  was  filled 
out  without  talking  to  Mr.  Snyder  (fols.  3032, 
3634,  3635)  and  the  insurance  company  issued  two 
separate  policies,  one  for  $5,000.00  and  one  for 
$45,000.00,  the  latter  providing  for  payment  of 
double  the  amount  of  the  policy  in  the  event  of  an 
accidental  death.  The  policies  were  delivered  per- 
sonally to  Mrs.  Snyder.  They  were  one  of  the 
cheapest  kinds  of  policies,  giving  full  protection 
for  the  first  five  years  at  half  rates  (fols.  3639- 
3640).     Mrs.   Snyder  issued  instructions  that  the 
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agent  "should  give  the  receipts  to  her  personally," 
which  he  did  (fols.  3645,  3673).  She  paid  the  pre- 
miums by  her  own  checks  (fol.  3674). 

Thus  it  appears  clearly  that,  without  her  hus- 
band's knowledge  or  consent,  Mrs.  Snyder  had  is- 
sued on  his  life,  to  herself,  as  beneficiary,  two  poli- 
cies— one  for  $5,000.00  straight,  and  the  other  for 
$45, 000.00,  on  which,  in  the  event  of  an  accidental 
death,  such  as  one  by  violence  in  connection  with 
a  burglary  or  robbery,  she  would  receive  twice  the 
amount  or  $90,000.00.  The  People  proved  beyond 
any  question  whatsoever  that  this  was  done  with- 
out the  knowledge  of  Albert  Snyder  and  this  will 
be  shown  conclusively  by  the  following  matters,  in 
addition  to  the  testimony  of  Ashfield  that  he  never 
secured  Snyder's  consent. 

HER  "FIGURES"  RELATING  TO   INSURANCE. 

The  People  offered  in  evidence  People's  Exhibit 
90  (fols.  5743,  5744)  and  91  (fol.  5756),  showing 
how  she  had  figured  what  she  would  get  upon  these 
policies  in  the  event  of  an  accidental  death,  and 
her  testimony  on  cross-examination  in  this  regard 
shows  clearly  that  she  planned  definitely  on  col- 
lecting this  insurance,  in  order  to  do  which,  Albert 
Snyder  had  to  die  by  an  accident  (fols.  5706-576ti ). 

CONVERSATION  WITH  LETTER  CARRIER. 

George  Marks,  local  letter  carrier,  testified  that 
she  issued  express  instructions  to  him  that  any  let- 
ters which  she  received  from  the  Prudential  Life 
Insurance  Company  should  be  delivered  to  her  per- 
sonally. She  also  instructed  him  that  any  tele- 
phone company  bills  should  be  delivered  to  her 
personally.  This  was  because  of  the  fact  that  she 
would   call   Gray  on   the  long  distance   telephone 
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now  and  then,  and  did  not  wish  her  husband  to  see 
the  toll  calls  on  the  telephone  bills.  She  also  is- 
sued to  him  instructions  that  any  letters  addressed 
to  "J.  Gray"  should  be  delivered  to  her  personally. 
It  was  by  this  name  that  the  defendant  Gray  ad- 
dressed his  correspondence  to  the  defendant  Sny- 
der (fols.  3695,  3(390,  3698,  3703,  3705,  3706,  5723- 
5725). 

THE  ACCOUNT  BOOK. 

Mrs.  Snyder  personally  kept  an  account  book  of 
her  household  expenditures  which  was  offered  in 
evidence  as  People's  Exhibit  102  (fol.  5802).  This 
account  book  kept  a  detailed  record  of  all  the 
household  expenditures,  such  as  Federal  Income 
Tax,  State  Income  Tax,  tire  insurance  premiums, 
liability  insurance  premiums,  insurance  premiums 
on  her  mother's  life,  insurance  premiums  on  her 
own  policies,  insurance  premiums  on  her  child's 
policies,  insurance  premiums  on  the  old  One  Thou- 
sand Dollar  policy  which  her  husband  had  for  sev- 
eral years,  insurance  premiums  on  the  new  One 
Thousand  Dollar  policy  which  the  witness  Ashfield 
had  written,  with  Snyder's  consent,  BUT  IT  DID 
NOT  CONTAIN  ANY  REFERENCE  WHATSO- 
EVER TO  THE  TWO  ADDITIONAL  POLICIES 
FOR  |5,000.00  straight  and  .|45,000.00  double  in- 
demnity, which  were  issued  upon  the  basis  of  the 
blank  application  signed  by  Snyder  (fols.  5802- 
5810). 

CHECK    BOOKS. 

Mrs.  Snyder's  check  books  were  offered  in  evi- 
dence as  People's  Exhibits  99  (fol.  5788);  100 
(fol.  5793);  101  (fol.  5796).  The  stubs  in  the 
said  check  books  showed  numerous  items  for  which 
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checks  had  been  issued,  but  in  no  event  did  a  single 
stub  in  the  said  check  book  show  any  of  the  checks 
made  out  to  the  Prudential  Insurance  Company  in 
payment  of  the  premiums  on  the  two  policies  in 
question   (fols.  5780-5797). 

SAFE  DEPOSIT  BOXES. 

In  July,  1926,  which  was  after  the  two  policies 
aggregating  $50,000.00  were  issued,  Mrs.  Snyder 
went  to  the  Queens-Bellaire  Bank  and  rented  a 
safe  deposit  box,  not  in  her  own  name,  but  in  her 
maiden  name,  Ruth  M.  Brown  (fols.  4718,  4720). 
In  February,  1927,  she  again  came  to  this  bank  and 
leased  another  safe  deposit  box  in  her  own  name, 
Ruth  M.  Snyder  (fol.  4725).  So,  at  the  time  of  the 
crime  in  question  she  had  two  safe  deposit  boxes 
in  this  bank,  one  in  her  maiden  name,  Ruth  M. 
Brown,  and  the  other  in  her  real  name,  Ruth  M. 
Snyder  (fols.  5714-5720). 

It  is  very  singular,  indeed ,  that  in  the  box  which 
was  in  her  maiden  name,  she  kept  the  two 
policies  in  question,  the  one  for  $5,000.00  and 
the  other  for  $45,000.00,  the  insurance  com- 
pany's receipts  upon  said  policies.,  the  notice 
of  premium  due  on  the  said  policies  and  the 
checks  for  the  premiums  paid  on  said  policies, 
to  which  safe  deposit  box  her  husband  had 
no  access,  and  of  which  he  undoubtedly  had  no 
knowledge  whatever.  There  were  also  in  this  box, 
three  $1,000.00  policies,  two  bank  books,  her 
mother's  last  will  and  testament  and  the  receipt 
for  the  rental  payment  of  said  safe  deposit  box. 
In  other  words,  she  had  in  this  private  safe  deposit 
box,  documents  only  in  which  she  had  a  vital  in- 
terest, among  them  being  the  insurance  policies  in 
question,  aggregating  $50,000.00,  and  as  to  these 
insurance  policies,  she  also  had  all  the  documents 


14 


that  had  any  relation  thereto,  premium  notices, 
premium  receipts  and  cancelled  checks  for  pre- 
miums  (fols.  47284736,  5714-5720). 

In  the  other  box  which  was  in  her  own  name  as 
Ruth  M.  Snyder,  she  kept  all  the  other  documents 
in  connection  with  their  home  and  their  affairs,  a 
list  of  which  are  contained  at  folios  4739  to  4749, 
4751. 

DEFINITE   PLANS  FOR   MURDER. 

We  have  indicated  up  to  this  point,  the  several 
motives  for  the  murder  of  Albert  Snyder.  In  the 
first  place,  we  have  the  illicit  infatuation  of  the 
defendants,  one  for  the  other.  In  the  second  place, 
Albert  Snyder  has  now  become  an  encumbrance 
and  would  be  more  convenient  out  of  the  way.  In 
the  third  place,  we  have  the  scheme  to  collect  the 
$90,000.00  on  the  double  indemnity  policy  in  case 
of  an  accidental  death,  in  addition  to  the  $5,000.00 
taken  out  at  the  same  time,  making  $95,000.00  in 
all,  of  which  insurance  Albert  Snyder  assuredly 
knew  nothing,  and  in  addition  to  that,  were  the 
other  two  One  Thousand  Dollar  policies  on  his 
life,  which  he  did  know  about,  plus  the  joint  bank 
accounts  and  the  house  in  which  they  lived,  having 
an  equity  of  about  $7,500.00.  In  other  words,  if 
Albert  Snyder,  who  was  in  the  way,  could  be  gotten 
out  of  the  way  by  an  accident,  Rurh  Snyder  would 
benefit  to  the  extent  of  considerably  over  One  Hun- 
dred Thousand  Dollars.  Gray  knew  about  this  in- 
surance (fols.  4287-88  I.  From  time  to  time,  he  had 
borrowed  money  from  Mrs.  Snyder  and  there  was 
some  testimony  that  he  wanted  to  make  some  in- 
vestment in  the  early  part  of  1927  (fols.  7470 
7472). 

Their  illicit  relations  continued  meanwhile  as  well 
as  their  talks  about  the  "Governor"  (meaning  Al- 
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bert  Snyder),  and  in  October  of  1926,  they  went 
away  together  on  a  trip  which  took  them  upstate 
and  into  Pennsylvania,  for  a  period  of  ten  to  twelve 
days,  Mrs.  Snyder  telling  her  husband  that  she 
was  going  with  a  girl  friend  (fols.  5900-5901). 

Toward  the  latter  part  of  1926  they  discussed 
the  killing  of  Albert  Snyder  and  by  the  early  part 
of  this  year,  their  plans  began  to  take  some  shape. 
And  so  it  went  on,  that  in  February,  1927,  matters 
had  reached  such  a  point  that  the  murder  was 
being  rather  definitely  arranged  (fols.  4006,  4007, 
5883,  6671-6799). 

GRAY  PROCURES  IMPLEMENTS  OF  DEATH. 

On  March  4th,  more  than  two  weeks  before  the 
murder,  we  find  by  the  testimony  of  Margaret  Ham- 
ilton, that  Gray  is  in  Kingston,  X.  Y.,  and  by  other 
evidence  in  the  case,  find  that  he  on  that  day  bought 
a  sash  weight  in  Kingston,  and  some  chloroform 
(fols.  1285,  4305). 

Further  evidence  showed  that  he  met  the  de- 
fendant Snyder  the  following  day  at  their  usual 
rendezvous  at  Henry's  restaurant  with  her  little 
girl,  and  there  delivered  to  her  the  sash  weight, 
which  she  took  home  (fols.  1294-1297,  5383-5397, 
6832-6835). 

It  seems  that  they  had  planned  to  murder  Snyder 
on  the  following  Monday,  March  7th.  Gray  said 
he  met  Mrs.  Snyder  pursuant  to  a  hurried  telephone 
call  that  day  at  a  chop  suey  restaurant  in  Jamaica 
(fols.  6836-6839).  Mrs.  Snyder  denies  this,  but  it 
was  admitted  by  both  that  Gray  was  at  her  home 
on  the  night  of  March  7th  (fobs.  5397-5401).  It 
also  appears  that  Gray  planned  to  take  the  mid- 
night train  that  night  for  Buffalo,  but  that  Albert 
Snyder  apparently  stayed  up  so  late  that  they  would 
not  have  an  opportunity  to  carry  their  plan  into 
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execution,  for  Gray  to  get  away  on  this  train,  so 
the  matter  was  deferred.  The  telephone  communi- 
cations and  correspondence  continued  in  the  mean- 
time and  right  up  to  the  time  of  the  crime  (fols. 
6840-6849). 

GRAY'S  ALIBI  AND  DEPARTURE  FROM 
SYRACUSE. 

Gray,  for  a  period  of  a  number  of  days  prior  to 
the  commission  of  the  crime,  was  upstate  on  his 
business  asi  salesman.  He  was  then  hundreds  of 
miles  away  from  the  influence  of  Mrs.  Snyder.  He 
knew  that  he  was  coming  down  on  Saturday  night, 
March  19th,  for  the  purpose  of  murdering  Albert 
Snyder.  He  had  already  procured  the  weapons 
he  proposed  to  use.  Realizing  the  nature  of  his 
adventure,  he  prepared  to  frame  an  alibi.  He  wrote 
letters  to  his  wife,  to  his  office  and  to  Mrs.  Snyder. 
He  left  Syracuse  on  a  train  about  three  o'clock  in 
the  afternoon,  but  previously  arranged  with  his 
friend  Haddon  Gray,  to  post  these  letters  at  six 
o'clock  so  that  it  would  appear  that  he  was  still  in 
Syracuse  at  that  time.  The  excuse  he  gave  Haddon 
Gray  was  that  he  was  going  to  meet  a  friend  of 
his  in  Albany  and  in  case  his  wife  called,  he  wanted 
to  be  "covered."  It  was  also  arranged  that  a  "do 
not  disturb"  sij^n  be  placed  outside  his  room,  and 
further  that  Haddon  Gray  would  come  in  Sunday 
morning  to  disturb  his  bed,  so  that  when  the  maid 
called,  she  would  not  know  that  the  defendant 
Gray  had  not  slept  in  his  bed  that  night.  Haddon 
Gray  followed  instructions  and  then  left  a  note 
for  the  defendant  Gray  reading  "Bud:  Perfect. 
Call  when  you  are  ready,  Had,"  (fols.  4860,  4318). 
This  note  was  afterwards  found  in  the  waste  paper 
basket  (fols.  4848-50,  4303-5). 
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We  have  already  indicated  that  Gray  left  Syra- 
cuse Saturday  afternon.  He  arrived  in  New  York 
at  10:10  Saturday  evening  and  immediately  went 
to  the  ticket  office  to  purchase  a  return  ticket  for 
a  train  leaving  New  York  Sunday  morning  at  8 :45 
for  Syracuse.  The  ticket  seller,  Reginald  Rose, 
testified  to  this  effect  (pp.  1298-1303). 

SNYDERS   AT  FIDGEON 'S   PARTY. 

In  the  meantime  Mrs.  Snyder  had  arranged  to  go 
to  a  party  of  some  friends  named  Fidgeon.  She 
and  her  husband  and  child  went  there  early  Sat- 
urday evening  and  remained  until  about  two 
o'clock.  Two  witnesses,  Fidgeon  and  Stanford, 
testified  that  they  observed  particularly  the  con- 
duct of  Mrs.  Snyder;  that  when  drinks  were  passed 
around,  she  said  "Give  them  to  Albert"  (her  hus- 
band) which  struck  the  witnesses  as  unusual  for 
Mrs  Snyder  to  say  (pp.  1304-10).  According  to  the 
testimony  of  the  chemist,  Mr.  Gettler,  the  decedent 
did  have  a  quantity  of  alcohol  in  his  brain,  as  dis- 
closed by  a  chemical  analysis  shortly  after  his 
death    (Ms.  3135-3446). 

THE  MURDER. 

She  and  her  husband  and  child  left  the  Fidgeons 
about  two  o'clock  Sunday  morning,  her  husband 
taking  their  car  into  the  garage  while  Mis.  Snyder 
took  her  child  Lorraine  to  its  room  (fols.  5413-15). 

Meanwhile  Gray  had  come  in,  and  Mrs.  Snyder 
had  especially  left  both  the  front  and  side  doors 
open  to  allow  him  to  enter  (fol.  5413).  This  she 
admitted  time  and  again  upon  the  witness  stand. 
Her  reasons,  she  stated,  was  because  she  knew  he 
was  coming  there  to  kill  her  husband,  but  she  left 
the  door  open  so  that  she  could  dissuade  him  from 
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doing  so.  After  she  had  put  her  child  in  her  room, 
she  went  on  to  the  next  room  where  her  mother 
usually  slept  and  spoke  to  the  defendant,  Gray,  and 
then  went  to  her  own  room  (fol.  5415).  She  ap- 
parently knew  just  exactly  where  Gray  would  be. 
Her  husband  came  in  shortly  after.  They  both 
disrobed  and  retired,  she  watching  to  see  when  he 
would  fall  asleep.  In  about  twenty  minutes  more 
or  less,  she  arose,  went  into  her  mother's  bedroom 
and  they  finally  arranged  for  the  murder  (fols. 
5417-5418).  Gray  meanwhile,  and  before  the  Sny- 
ders  returned,  had  observed  that  everything  was 
satisfactory  by  seeing  the  box  of  cigarettes  on  the 
table,  a  previously  arranged  signal,  and  had  also 
taken  the  sash  weight,  pliers,  etc.,  from  under  the 
pillow  in  the  mother's  bed-room  (fols.  6894-5, 
4014-5).  They  proceeded  into  Snyder's  room  where 
the  killing  took  place  (fols.  6903-9,  4017-9).  She  con- 
lends  that  they  first  went  downstairs,  (apparently 
she  had  no  difficulty  in  getting  him  down  there)  and 
then  she  went  upstairs  to  the  bathroom.  Gray 
followed  and  struck  Snyder  (fols.  5420-3).  Her 
story,  however,  is  positively  incredible  and  even 
her  counsel  realize  this,  for  the  most  they  will  say 
about  it  is  that  "she  testified  to  not  impossible 
facts"   (Appellant,  Snyder's  brief  p.  7). 

Without  reviewing  here  the  frightful  details  of 
the  actual  perpetration  of  the  murder,  suffice  it  to 
say,  that  Snyder  was  hit  over  the  lie. id  with  a  sash 
Weight,  chloroform  was  administered  and  his  head 
buried  in  the  pillow,  and  then  to  mnke  death  posi- 
tively sure,  the  picture  wire  was  twisted  around 
his  neck.  As  to  these  details,  we  have  not  only  the 
confessions  of  the  defendants,  but  also  the  testi- 
mony in  their  own  behalf  and  the  physical  evidence 
on  the  body  of  Snyder,  as  testified  to  by  the  medical 
exa  miner. 

After  the  murder,  the  defendants  both  went  to 
the  cellar  to  burn  such  of  their  clothing  which  had 
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Income  spattered  with  blood,  hid  the  sash  weight 
(Ms.  4020  &  4298),  they  then  returned  upstairs  and 
Mrs.  Snyder  went  into  the  room  where  her  dead 
husband  lay  and  got  one  of  his  new  shirts  for  Gray 
(fols.  4298;  4020).  They  talked  for  awhile  and 
then  proceeded  to  disturb  the  contents  of  the  house 
so  as  to  make  it  appear  that  there  had  been  a  bur- 
glary or  robbery.  The  Italian  newspaper  indicates 
that  this  was  all  arranged  beforehand.  This  they 
thought  would  serve  a  double  purpose;  it  would 
indicate  how  the  death  of  Snyder  occurred  and  thus 
relieve  the  defendants  of  any  responsibility  for  the 
murder,  and  at  the  same  time  lay  a  foundation  for 
collecting  double  indemnity  on  the  $45,000.00  pol- 
icy heretofore  discussed. 

After  this  was  done,  Mrs.  Snyder  submitted  to 
being  tied  hand  and  foot  by  ber  co-murderer,  and  to 
lend  further  evidence  of  an  alleged  robbery  by  two 
Italian  men,  the  Italian  newspaper  was  left  on  the 
premises,  and  Gray  departed  (fols.  4023,  4024, 
4315,  4316). 

Gray,  in  his  testimony  as  well  as  bis  confes- 
sion, practically  admits  all  these  matters.  So  does 
Mrs.  Snyder  in  her  confession,  and  while  she  en- 
deavors to  relieve  herself  in  her  testimony  of  all  re- 
sponsibility of  guilty  participation  in  the  crime,  her 
fantastic  story  is  utterly  unbelievable.  She  does  not 
satisfactorily  explain  anywhere  why  for  two  hours 
and  a  half  (fol.  6088),  after  Gray  bad  left,  she  ad- 
mittedly remained  quiet  and  silent  in  her  room 
without  uttering  a  cry,  without  calling  her  child, 
who  was  only  in  the  next  room,  and  without  doing 
a  single  thing,  nor  does  she  satisfactorily  explain 
why  she  left  the  door  open  for  Gray  to  come  in  at 
all  that  night.  Her  testimony  on  cross-examina- 
tion was  amply  corroborative  of  the  People's  en- 
tire case. 
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GRAY'S  FLIGHT  AND  SNYDER'S  SILENCE. 

The  defendant  Gray,  after  leaving  the  house, 
walked  for  a  distance  to  Hillside  Avenue  and 
Springfield  Boulevard  to  get  a  bus,  and  was  there 
keenly  observed  by  the  witness  Willis  and  the 
policeman  Smith  (fol.  4753).  The  bus  took  him 
to  the  Jamaica  Railroad  Station,  and  on  ascer- 
taining that  there  were  no  trains  to  New  York, 
he  then  went  to  New  York  by  taxi.  The  witness 
Mathis  testified  concerning  this.  He  did  not  let 
the  taxi  driver  take  him  to  the  Grand  Central  Sta- 
tion, but  got  off  some  distance  therefrom  (fol. 
4795).  He  arrived  at  the  Grand  Central  Station 
to  get  the  8 :45  train  for  Syracuse,  for  which  he 
had  purchased  a  ticket  the  night  before.  The  con- 
ductor on  the  train.  Colonel  Van  Voorhees,  recog- 
nized him,  and  testified  concerning  this,  as  did  the 
porter  on  the  same  train,  named  Fullerton  (pp. 
1609-1613).  On  arriving  at  Syracuse,  Gray  ar- 
ranged to  destroy  everything  he  brought  with  him 
of  an  incriminating  nature. 

After  letting  Gray  get  a  two-hour  start,  Mrs. 
Snyder  finally  called  her  daughter,  who,  in  turn, 
called  the  neighbors,  Mr.  and  Mrs.  Muhlhauser, 
whereupon  the  authorities  were  notified  and  came 
t<>  the  house.  She  persisted  throughout  the  day 
that  a  robbery  had  been  committed,  and  the  police 
upon  finding  her  jewelry  concealed  under  the  bed, 
and  otherwise  checking  on  her  statements,  were  con- 
vinced, in  the  language  of  the  vernacular,  that  it 
was  an  inside  job.  The  Police  Commissioner 
called  during  the  day  and  she  still  persisted  in  the 
robbery  story,  and  not  until  late  Sunday  evening, 
did  she  finally  tell  the  truth  in  the  station  house. 

mhs.  snyder's  confessions. 

When  the  defendant  Snyder  finally  realized  that 
by  reason  of  the  police  and  District  Attorney's  in- 
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vestigations  of  the  day,  that  she  was  "getting  in 
deeper  and  deeper"  all  the  time  (fol.  3954)  and  she 
had  given  the  name  of  her  co-defendant,  Gray,  she 
finally  commenced  telling  the  truth.  She  recited 
to  the  then  Police  Commissioner  McLaughlin,  what 
had  occurred,  involving  herself  and  her  lover,  Gray, 
unmistakably  as  the  sole  murderers  of  her  faithful 
husband,  and  her  oral  confession  was  testified  to  by 
the  police  commissioner  at  folios  3955-61,  pages 
1310-2.  It  is  to  be  noted  here  that  she  was  the  first 
one  to  confess,  and  she  was  the  one  to  give  to  the 
authorities  the  name  of  her  co-defendant.  Thus 
it  was  from  her  own  lips  that  the  authorities  first 
learned  that  she  and  Gray  were  the  murderers,  and 
not  from  the  defendant,  Gray.  So  convincing,  so 
unshakable,  and  so  conclusive  was  the  testimony 
with  regard  to  this  original  confession  given  by  the 
Police  Commissioner,  that  the  defendant's  attor- 
neys did  not  dare  ask  him  a  single  question  on 
cross-examination  (fol.  1327).  After  her  confes- 
sion to  him  the  Commissioner  asked  if  she  had  a 
picture  of  Gray,  and  she  said  that  she  had  one  in 
the  suitcase  in  the  New  York  Hotel.  At  his  sug- 
gestion, she  and  several  detectives  went  to  the  hotel 
during  that  same  night,  and  though  she  did  not 
have  the  check  for  the  suitcase  and  the  bell  boy 
was  unable  to  find  it,  she  knew  exactly  where  it 
was  located  and  went  to  the  upper  part  of  the  check 
room  and  located  it,  without  the  slightest  difficulty 
(lols.  3576-9).  Thereupon  Gray's  picture  was  pro- 
duced from  the  bag  and  the  police  then  made  ar- 
rangements to  apprehend  Gray.  Testimony  con- 
cerning these  events  and  the  bag  in  question  were 
given  by  Raymond  Bruen  (p.  1190)  and  Officer 
Smith  (p.  1194).  She  was  then  returned  to  the 
District's  Attorney's  office  and  later  that  day,  a 
written  statement  was  taken  from  her  (fols.  3997- 
4026),   which   is   plainly   corroborated  by   the  de- 
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fendant  Gray's  confession,  as  well  as  by  his  testi- 
mony, and  which  is  also  corroborated  in  many  re- 
spects by  Mrs.  Snyder's  own  testimony  on  the 
stand,  as  well  as  by  independent  evidence  of  The 
People's  witnesses  adduced  at  the  trial.  Testi- 
mony concerning  this  written  statement  was  given 
by  Assistant  District  Attorney  Daly  (pp.  1328- 
1398).  The  jury  believed  it,  for  her  counsel  re- 
quested the  Court  to  charge  "that  if  the  jury  dis- 
regard the  written  confession  of  the  defendant  Sny- 
der they  must  acquit,  and  the  Court  did  so,  where- 
upon the  jury  decided  her  guilt  (fol.  8251). 

gray's  confession. 

Meanwhile  the  police  had  ordered  Gray's  arrest 
in  Syracuse.  He  first  maintained  his  innocence, 
relying  upon  his  framed  alibi  to  defend  him.  The 
New  York  police  then  went  to  Syracuse  to  bring 
him  to  New  York  and  he  still  relied  upon  his  alibi 
until,  on  the  train  somewhere  between  Albany  and 
New  York,  when  he  had  learned  the  police  had 
found  his  Pullman  ticket  and  the  note  that  Haddon 
Gray  had  left  for  him,  telling  him  that  everything 
was  "perfect,"  he  finally  confessed  and  told  them 
about  bis  participation  in  the  crime.  From  the 
train  he  was  brought  to  the  District  Attorney's 
office,  where  he  again  made  a  statement  in  the  pres- 
ence of  Police  Commissioner  McLaughlin,  who  also 
testified  concerning  this.  And  here  also  Gray's 
counsel  did  not  even  cross-examine.  A  written 
statement  was  taken  from  him  on  his  arrival  at  the 
District  Attorney's  office,  which  was  offered  in  evi- 
dence as  People's  Exhibit  67,  folios  4284-4324,  and 
when  he  testified  on  the  witness  stand,  under  cross- 
examination,  he  stated  that  it  was  fairly  obtained, 
the  statement  was  voluntary  and  that  it  was  the 
truth    (fols.  7726-7730). 
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Thus  these  two  defendants  confessed,  Snyder 
first,  and  at  a  time  when  the  police  that  had  no 
knowledge  of  Gray  or  their  joint  plan,  except  what 
she  told  them,  and  upon  her  statement  they  arrested 
Gray,  whereupon  in  due  time  he  told  the  truth. 
Never  were  confessions  more  freely  and  voluntarily 
made  and  given.  And  we  should  bear  in  mind  that 
the  confessions  were  remarkably  similar,  though 
taken  at  different  times,  indicating  clearly  that 
they  were  the  truth.  It  is  true  that  each  is  some- 
what gratuitous  in  blaming  the  other  for  many  of 
the  details,  but  the  important  fact  is  that  each 
clearly  admits  his  or  her  guilty  participation  in 
the  murder  to  such  an  extent  that  the  differences 
as  to  who  committed  this  detail  or  that  becomes 
unimportant.  But  independent  of  these  conies 
sions,  there  is  amide  evidence  in  the  case  submitted 
by  the  People,  as  well  as  the  testimony  given  by  the 
defendants  themselves,  to  lead  one  to  the  irresistible 
conclusion  that  these  defendants  committed  this 
cold-blooded  murder  in  the  mosi  deliberate  and 
premeditated  manner  and  for  the  basest  of  motives. 

CONCLUSION  ON  FACTS. 

Gray  virtually  pleaded  guilty  in  his  testimony 
upon  the  witness  stand.  Lest  it  be  thought  that  he 
did  this  blindly,  and  with  utter  disregard  of  him- 
self, may  we  point  out  that  he  was  properly  and 
fairly  represented  by  counsel,  and  the  testimony  he 
gave  was  not  given  unselfishly.  We  have  no  doubt 
that  in  part  he  was  influenced  by  the  pricking  of  his 
conscience,  but  on  the  other  hand,  the  conclusion 
is  inescapable  that  he  also  hoped  that  telling  the 
truth  and  thus  throwing  himself  upon  the  mercy 
of  the  jury  was  the  only  possible  way  that  he  might 
escape  the  extreme  penalty  of  his  crime.  He  tried 
to  save  himself  from  this  extreme  penalty  by  his 
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testimony  concerning  intoxication,  and  also  by 
other  testimony  that  his  mentality  was  affected. 
He  might  have  called  medical  experts  to  support 
this  defense,  and  while  there  in  some  discussion 
about  this  point  in  the  record  at  folios  6406  to  6408, 
it  should  be  noted  that  his  counsel  stated  "it  is 
definitely  understood"  that  no  medical  evidence 
would  be  offered  (fol.  6408).  lie  undoubtedly  had 
good  and  sufficient  reason  for  making  this  state- 
ment. The  learned  trial  justice  fairly,  clearly  and 
distinctly  submitted  Gray's  alleged  defense  of  in- 
toxication, as  well  as  the  matter  of  his  mental  con- 
dition to  the  jury,  and  they  have  spoken. 

The  defendant,  Snyder,  has  submitted  her  fan- 
tastic story  that  she  knew  about  the  plans  to  mur- 
der, that  she  knew  the  defendant  Gray  had  come 
to  kill  her  husband,  that  she  left  the  door  open 
for  him  to  enter,  that  she  submitted  to  the  dis- 
turbance of  her  home  so  as  to  indicate  a  robbery, 
that  she  submitted  to  being  tied  up.  that  she  did 
not,  for  fully  two  hours  after  Gray  left,  utter  a 
cry  or  do  a  single  thing  to  attract  attention  or 
help  herself,  that  she  persisted  in  her  lies  for  many 
hours;  notwithstanding  all*  of  which  she  still 
claimed  no  guilty  participation  in  the  crime — but 
in  her  case  likewise  the  jury  has  spoken. 

Upon  this  record,  can  this  Court  say  that  sub- 
stantial justice  has  not  been  done?  May  we  not 
rather  say,  that  real  and  exacr  justice  has  been 
done?  The  appellant  Snyder  complains  that  it 
was  not.  Her  lawyers  refuse  to  discuss  her  guilt 
or  innocence,  well  knowing  the  reason  why.  They 
do  not  criticise  the  District  Attorney  for  any  in- 
flammatory or  prejudicial  remarks.  They  do  not 
criticise  the  Court  for  any  bias  or  prejudice.  They 
do  not  raise  a  single  question  with  regard  to  the 
selection  of  the  jury.  They  do  not  raise  a  single 
question  with  regard  to  the  admissibility  or  non- 
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the  constitutionality  of  the  statute  under  which 
the  Court  ordered  separate  trials.  They  admit  that 
the  Court  had  discretion  to  order  separate  trials. 
Their  only  point  is  that  the  Court  abused  its  dis- 
cretion in  denying  the  motion  for  a  separate  trial 
(Appellant's  brief,  Point  I,  p.  62).    Let  us  see. 

And  the  defendant  Gray  presents  as  his  points  to 
this  Court  the  lack  of  premeditation  and  delibera- 
tion, motive  and  intent,  but  in  the  face  of  the  facts 
in  the  case,  the  defendant  Gray's  confession,  his  tes- 
timony upon  the  stand,  how  can  it  fairly  and  sin- 
cerely be  said  that  he  did  not  have  an  opportunity 
for  weeks,  at  least,  to  deliberate  and  premeditate 
upon  this  awful  crime.  In  a  word,  if  there  was  no 
premeditation  in  this  case  upon  his  part,  and  if 
there  was  no  intent  to  kill  on  his  part,  then  there 
could  never  be  a  case  of  murder  in  tin-  first  degree 
based  upon  premeditation  and  deliberation.  He 
also  urges  one  or  two  other  points  respecting  the 
selection  of  the  jury,  and  that  the  defendant's 
rights  were  violated.  As  to  all  these  contentions, 
we  shall  presently  show  there  is  not  the  slightest 
merit. 

THE  TRIAL. 

Never  was  there  a  fairer  trial  than  accorded  to 
these  defendants.  The  learned  trial  Court,  well 
known  for  its  patience,  courtesy  and  extreme  fair- 
ness, was  zealously  considerate  of  the  rights  of 
the  defendants  from  the  beginning  to  the  end  of 
the  case.  If  his  rulings  erred  at  all,  it  was  on  the 
side  of  the  defendants,  as  we  might  illustrate  by 
a  single  instance  when  he  charged  that  if  the  jury 
disregarded  Snyder's  written  confession,  they  must 
acquit,  (fol.  8251),  which  we  have  discussed  here- 
tofore.    As  we  have  also  pointed   out,  instead  of 
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requiring  the  defendants  to  unite  in  their  chal- 
lenges, as  provided  by  our  statute  under  Section 
360  of  the  Code  of  Criminal  Procedure,  he  gave  to 
each  defendant  thirty  challenges.  If  there  was 
any  doubt  about  a  talesman  upon  the  examination, 
he  yielded  in  favor  of  the  defendants.  In  his  rul- 
ings upon  the  admissibility  or  non-admissibility  of 
evidence,  he  was  extremely  fair  to  them. 

We  have  no  doubt  that  in  truth  and  in  fact  the 
attorneys  for  the  appellant  Snyder  agree  with  these 
statements,  for  Mr.  Wallace,  one  of  counsel,  at 
the  very  outset  of  his  summation,  at  folios  7904  & 
7905  of  the  record,  stated: 

"Lest  in  the  enthusiasm  which  we  some- 
times have  for  the  causes  which  we  represent, 
I  do  not  care  to  pass  over  a  thought  which 
has  been  with  me  since  the  commencement  of 
this  trial  and  remains  with  me  now,  and  in 
referring  to  it  I  am  quite  sure  I  bespeak  the 
sentiment  of  the  District  Attorney  and  coun- 
sel for  the  co-defendant,  and  that  is  that  we 
have  all  realized  and  I  on  behalf  of  Judge 
Hazelton  and  myself,  and  for  the  others  I  feel, 
should  pay  tribute  to  this  wise  and  learned 
Judge  whose  guidance  of  this  very  difficult 
trial  has  made  us  all  feel  that  after  all  there 
is  some  truth  in  the  tact  that  in  the  true  ad- 
ministration of  the  law  we  find  the  firmest 
foundation  of  American  institutions  and  gov- 
ernment, and  thai  with  ttie  presence  of  such 
as  he  upon  the  bench,  we  can  always  rest 
assured  that  dignity  thereupon  is  not  a  myth 
but   a   reality." 

And  the  strongest  evidence  that  counsel  still  be- 
lieve what  they  then  said  is  the  fact  that  not  a  single 
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aside  from  the  question  of  a  separate  trial. 

Notwithstanding  the  foregoing,  we  find  at  page 
16  of  appellant  Snyder's  brief  the  question  "Was 
this  a  fair  trial  according  to  ancient  and  modern 
standards  of  jurisprudence?"  The  discussion  un- 
der this  paragraph  makes  reference  to  the  "atmos- 
phere" throughout  the  trial  and  refers  to  micro- 
phones, amplifiers,  telegraph  apparatus,  crowds, 
press  committee  and  unruly  spectators  and  asks, 
"Is  this  justice?" 

We  have  always  deemed  that  the  proper  pro- 
cedure on  appeal  was  to  submit  a  transcript  of  the 
record  of  the  trial  to  the  Appellate  Court.  We 
have  not  deemed  that  it  was  proper  practice  to 
submit  to  the  Court  matters  wholly  extraneous  to 
the  record  nor  to  discuss  them. 

Upon  the  argument  of  this  appeal  Snyder's  coun- 
sel offered  to  submit  to  the  Court  alleged  excerpts 
from  newspapers  regarding  the  trial,  and  the 
Court  promptly  ruled  that  it  would  determine  this 
appeal  upon  the  record. 

We  are  therefore  hesitant  indeed  even  to  speak 
of  the  matters  just  referred  tO',  lest  we  should  be 
led  into  the  same  error  as  counsel  for  Snyder,  and 
yet  in  the  interests  of  fairness  we  wonder  if  we 
may  submit  to  the  Court  the  true  facts  in  this  re- 
gard. Should  we  do  so,  we  have  no  doubt  of  the 
Court's  thorough  approval  of  them,  but  until  we 
receive  this  Court's  permission  to  do  so,  we  shall 
not  violate  the  proper  practice,  though  we  assure 
the  Court  with  its  permission  we  should  be  very 
glad  to  present  the  actual  facts,  quite  different 
than  claimed  by  appellant. 

With  respect  to  the  Court's  so-called  "admoni- 
tions," printed  in  appellant  Snyder's  brief,  they 
seem  to  us  to  indicate  rather  that  the  Court  eon- 
stantlv  demanded  throughout  the  trial  that  it  be 
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conducted  in  an  orderly  way  and  with  decorum. 
The  mere  fact  that  the  Court  was  unduly  solicitous 
about  its  duty  is  no  evidence  upon  which  counse: 
may  base  such  loose  statements  that  the  court 
room  was  "an  amphi-theater"  and  resembled  a 
prize  fight  or  a  circus.  If  anything,  the  comments 
of  the  Court  referred  to  by  the  appellant  Snyder 
only  indicate  how  firmly  the  Court  insisted  upon 
its  dignity  being  maintained.  Indeed,  the  Court 
was  over-careful  in  its  admonition  to  those  attend- 
ing the  trial  in  order  that  the  dignity  and  decorum 
of  the  Court  would  be  fully  maintained  in  every  re- 
spect, and  that  this  was  accomplished  is  conclu- 
sively established  by  the  remarks  of  the  trial  Court 
itself,  when  in  paragraph  7,  at  page  23,  of  appel- 
lant's brief,  we  find  that  the  Court  said : 

"The  Court  is  mindful  and  appreciative  of 
the  courtesy  which  the  public  has  shown  in 
the  co-operation  the  public  has  given  in  the 
Court's  efforts  to  maintain  the  dignity  of  the 
Court," 

We  shall  now  proceed  to  consider  the  points  of 
law  raised  by  each  appellant. 

POINT  I. 

THE  DISCRETION  OF  THE  TRIAL  COURT  IN 
DENYING  SNYDER'S  MOTION  FOR  A  SEPAR- 
ATE TRIAL  WAS  SOUNDLY  EXERCISED,  WAS 
NOT  ABUSED,  WAS  IN  THE  INTEREST  OF  SUB- 
STANTIAL  JUSTICE,  AND  IS  OVERWHELMING- 
LY SUPPORTED  BY  THE  AUTHORITIES. 

It  is  conceded  by  counsel  for  the  appellant  Sny- 
der that  the  granting  or  denial  of  the  defendant's 
motion  for  a  separate  trial  was  a  matter  of  dis- 
cretion  for  the  Court, 
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This  was  the  common  law.  Ma  reliant  vs.  U.  S., 
12  Wheat.  (25  U.  S.)  480.  It  was  changed  by  stat- 
ute in  this  state  in  1829,  since  when  a  defendant 
could  demand  a  separate  trial  as  a  matter  of  right 
in  felony  cases  (2  R.  S.  1st  ed.  1829,  pt.  4.,  ch.  2. 
Tit.  5  Sec.  20,  p.  735).  It  was  again  changed  on 
July  1st,  1926,  when  the  legislature  directed  that  a 
joint  or  separate  trial,  in  the  case  of  defendants 
jointly  indicted,  was  a  matter  for  the  discretion 
of  the  Court  (Sec.  391,  Code  Crim.  Pro.). 

Such  statute  has  been  declared  constitutional  by 
the  Supreme  Court  of  the  United  States,  even 
though  it  operated  retroactively,  (Beazell  vs. 
Ohio,  269  U.  S.  167)  affirming  146  N.  E.  316. 

The  test  for  the  trial  Court  is  whether  substan- 
tial injustice  is  likely  to  result  unless  a  separate 
trial  be  accorded.  (State  vs.  Klein,  116  Atl.  596 
Conn. ) 

In  order  to  arrive  at  a  proper  determination  of 
the  question  presented  here,  we  submit  for  the  con- 
sideration of  this  Court  the  following  matters : 

1.  What  did  the  trial  Court  hare  before  it  upon 
consideration  of  the  motion  for  a  separate  trial? 
The  affidavit  of  one  of  Snyder's  attorneys,  in  which 
he  alleges  that  (a)  it  is  necessary  that  she  have  a 
separate  trial;  (b)  that  she  had  nothing  whatever 
to  do  with  the  crime;  (c)  that  her  evidence  will  be 
in  contradiction  of  her  co-defendant's  ;  (d)  that  the 
examination  of  all  witnesses  in  a  joint  trial  will 
be  complicated  and  hazard  Snyder's  rights;  (e)  a 
prejudicial  atmosphere  would  be  created  against 
Snyder;  (f )  that  the  public  interests  would  be  bet- 
ter served  by  separate  trials;  (g)  that  she  will 
be  prejudiced  in  her  selection  of  a  jury  (fols.  118- 
125). 

It  appears  that  each  one  of  these  statements  is  a 
mere  conclusion  of  the  attorney  and  no  facts  of  any 
kind  are  presented  to  support  them.     The  motion 
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was  opposed  by  the  co-defendant,  Gray,  who  in- 
sisted on  a  joint  trial  for  the  following  reasons : 

"The  allegations  as  to  the  crime  are  joint ; 
the  defendant's  acts  are  so  interwoven,  so  in- 
terlaced and  so  interlocked  that  a  separate 
trial  in  this  case  would  be  a  grave  miscarriage 
of  justice  so  far  as  the  defendant  Gray  is  con- 
cerned" (fol.  129). 

The  District  Attorney  opposed  the  motion  upon 
the  ground 

"that  the  moving  affidavit  herein  on  behalf  of 
Ruth  Snyder  gives  no  sound  reason  whatever 
why  there  should  be  separate  trials  and  sub- 
mits no  facts  to  the  Court  in  support  of  her 
contention.  It  states  a  number  of  conclusions 
based  upon  nothing  that  is  before  the  Court 
and  it  is  clearly  apparent  upon  the  face  of 
said  affidavit  that  her  only  reason  for  request- 
ing a  separate  trial  is  an  attempt  to  escape 
punishment  in  her  case  by  throwing  the  blame 
on  her  co-defendant,  and  the  Courts  have,  of 
course,  held  that  this  is  no  ground  for  sever- 
ance" (fol.  142-3). 

And  in  answer  to  Snyder's  counsel's  contention 
"that  public  interests  would  best  be  served  by  sep- 
arate trials,"  the  prosecutor  urged  "that  to  grant 
the  motion  for  severance  in  this  case  would  not 
only  require  two  trials  at  great  inconvenience  to 
many  persons  and  at  great  public  expense,  but  two 
trials  are  wholly  unnecessary  for  the  reason  that 
the  evidence  will  be  substantially  similar  in  both 
cases.  The  trial  would  be  simplified  rather  than 
complicated  and  no  rights  of  either  defendant  will 
be  hazarded  in  any  respect,  as  we  know  the  Court 
will  properly  receive  the  relevant   evidence  in  the 
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case  and  submit  it  to  the  jury  under  proper  in- 
structions." It  should  be  noted  that  this  was  an- 
swered by  the  prosecutor  only  because  defense 
counsel  raised  the  question  in  the  first  instance; 
it  was  not  urged  as  the  only  ground  in  opposing 
the  motion  (fol.  189). 

The  District  Attorney  also  offered  to  the  Court 
besides  the  indictment,  which  was  already  before 
it  "the  minutes  of  the  Grand  Jury,  upon  which  it 
is  founded,  and  the  statements  of  confessions  of 
these  defendants  for  the  information  of  the  Court'* 
(fols.  140-1). 

After  hearing  the  motion,  the  Court  reserved  the 
decision  and  the  following  day,  April  12,  after  due 
deliberation,  an  order  was  made  denying  the  mo- 
tion (fols.  151-5).  It  must  be  assumed  that  the 
Court  carefully  considered  the  application  and 
everything  that  was  submitted  to  it,  and  thus 
soundly  exercised  its  discretion  in  ruling  upon  the 
matter.  It  should  be  borne  in  mind  that  in  exer- 
cising its  discretion  at  this  time  it  was  governed 
only  by  that  which  was  before  it,  and  not  by  what 
may  have  developed  at  the  trial. 

An  examination  of  the  confessions  of  each  de- 
fendant reveals  that  there  was  no  antagonism  be- 
tween them.  The  statements  of  each  defendant 
were  not  merely  accusatory  with  respect  to  the 
other,  but  were  incriminating  as  to  the  confessor. 
Both  admitted  they  planned  the  crime;  both  ad- 
mitted guilty  participation  in  its  commission;  both 
admitted  their  attempt  to  conceal  their  guilt  by 
simulating  a  robbery;  both  were  jointly  indicted. 
Assuming,  therefore,  the  truth  of  the  confessions, 
as  the  Court  had  an  absolute  right  to  do,  each  de- 
fendant would  be  guilty  of  murder,  and  merely 
because  one  blamed  some  of  the  acts  constituting 
the  crime  upon  the  other,  did  not  change  the  situ- 
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ation  or  make  the  confessions  antagonistic,  so  long 
as  they  admitted  their  own  guilty  participation. 
In  the  light  of  this  situation,  the  Court  was  justi- 
fied in  denying  the  motion. 

State  vs.  Brinte,  20  Del.  551,  58A  258; 
State  vs.  Duplechain,  136  La,  389,  67  So. 

175; 
State  vs.   Joh ii son,   116   La.   856,   41   So. 

117; 
Commonweal tli    vs.    Place,    153    Pa.    314, 

26  A.  620. 

2.  Not  only  did  the  People  oppose  the  motion, 
but  as  hereinbefore  pointed  out,  the  defendant  Gray 
also  opposed  it  and  demanded  a  joint  trial,  assert- 
ing on  the  argument  that  "should  a  separate  trial 
be  granted  in  this  case,  there  would  be  a  grave 
miscarriage  of  justice"  and  repeating  the  allega- 
tions in  his  affidavit  above  referred  to. 

3.  So  far  as  the  direction  of  a  joint  trial  might 
interfere  with  the  defendants'  challenges,  the  Court 
did  not  require  them  to  unite  therein,  as  required 
by  Section  360  of  the  Code  of  Criminal  Procedure, 
but  in  the  interest  of  the  appellants,  determined 
that  it  would  permit  each  one  individually  to  exer- 
cise his  fall  thirty  challenges,  at  the  same  time 
restricting  the  People  with  their  concurrence,  to 
I  lie  exercise  of  thirty  challenges  permitted  in  the 
trial  of  a  single  defendant. 

4.  There  was  no  prejudice  with  respect  to  the 
selection  of  the  jury.  The  mere  fact  that  one  de- 
fendant desired  a  juror  that  the  other  challenged 
peremptorily  was  not  deprivation  of  any  const  itu- 
tional  rights,  for  it  has  long  since  been  laid  down 
that  the  right  of  a  defendant  to  exercise  challenges 


in  the  choice  of  a  jury  is  not  for  the  purpose  of 
selecting  a  jury,  but  for  the  purpose  of  eliminating 
objectionable  talesmen.  (Marchant  vs.  U.  S., 
supra.) 

5.  No  harm  was  done  to  the  defendant  Snyder 
by  introducing  the  confession  of  the  defendant 
Gray,  for  the  following  reasons: 

First :  The  confession  was  strictly  limited  to  Gray 
under  the  Court's  careful  instructions  at  the  time 
of  its  admission  (fol.  4281)  and  throughout  the 
trial ;  second :  upon  the  ground  that  the  defendant 
Snyder  had  made  a  similar  confession  ;  third  :  upon 
the  ground  that  when  Gray  later  took  the  stand 
and  testified  in  his  own  behalf,  reiterating  the  con- 
fession, it  merged  so  to  speak  in  his  testimony. 
Thus,  no  harm  was  done  by  the  introduction  of  the 
confession,  for  his  sworn  testimony  in  effect  elimi- 
nated the  confession  entirely. 

6.  No  error  was  committed  in  receiving  Gray's 
testimony,  for  it  is  well  settled  and  common  prac- 
tice in  criminal  eases  that  one  defendant  may  tes- 
tify against  another.  It  is  done  in  our  criminal 
courts  every  day,  and  there  is  no  law  which  will 
prevent  the  prosecution  from  calling  one  defend- 
ant, he  being  willing,  to  testify  against  a  co- 
defendant,  and  it  makes  no  difference  whether  the 
co-defendant  testifies  for  the  State  or  on  Ids  own 
behalf.  It  is  contended  that  in  the  latter  case 
added  credibility  is  attached  to  his  testimony  but, 
of  course,  this  is  not  so.  Could  he  have  pleaded 
guilty  to  the  crime  and  had  the  State  thereupon 
used  him  as  a  witness,  it  is  true  that  it  might  be 
contended  that  his  testimony  might  be  affected  by 
expected  consideration  for  his  plea.  Rut  on  the 
other  hand,  since  this  was  a    first  degree  murder 
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case,  wherein  the  defendant  could  not  plead  guilty, 
it  may  likewise  be  argued  that  he  testified  as  he 
did,  expecting  consideration  from  the  jury  by  rea- 
son of  his  telling  the  truth.  In  either  case,  his 
credibility  is  open  to  question.  No  more  nor  less 
in  the  one  than  in  the  other,  and  after  all,  it  be- 
comes a  question  of  fact  for  the  jury.  This  is  par- 
ticularly so,  as  it  appears  from  the  evidence  that 
( i  ray  sought  consideration  from  the  jury,  inasmuch 
as  he  presented  a  defense — first,  of  intoxication, 
ami  secondly,  insufficient  mentality,  both  of  which 
were  a  "bid"1  for  a  lesser  verdict.  Thus  there  is 
no  merit  that  there  was  added  credibility  when 
Gray  testified  on  his  own  behalf.  Had  Snyder  had 
a  separate  trial.  Gray  could  nevertheless  have  tes- 
tified against  her. 

7.  By  reason  of  Gray's  taking  the  stand,  what 
he  said  in  the  confession  and  repeated  on  the 
stand,  as  well  as  everything  else  he  testified  to, 
was  subject  to  the  fullest  cross-examination  by 
the  defendant  Snyder,  of  which  right  her  counsel 
look  ample  advantage. 

8.  It  should  be  borne  in  mind  that  the  defendant 
Snyder  was  the  first  one  who  took  the  stand  and 
testified  against  the  defendant  Gray. 

i).  In  this  joint  trial,  the  jury  properly  heard  the 
whole  truth  in  the  case.  The  difficulty  under  our 
former  law  allowing  a  defendant  a  separate  trial 
as  of  right  was  that  when  two  or  more  persons 
charged  with  a  crime  were  separately  tried,  the 
first  would  blame  the  second,  and  the  jury  without 
having  the  whole  truth,  frequently  let  the  first  go. 
Then  when  the  second  was  put  on  trial,  he  would 
blame  the  first,  and  the  second  jury  would  believe 
him  and  he  would  escape.    And  why? — all  because 
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the  jury  did  not  have  (///  the  truth.  Would  it  pro- 
mote substantial  justice  to  keep  from  the  jury  evi- 
dence that  they  had  a  right  to  have,  and  thereby 
permit  self-confessed  murderers  to  escape? 

10.  The  joint  trial  in  no  event  prejudiced  the 
appellant  Snyder  because  the  jury  were  informed 
that  if  they  disregarded  Snyder's  written  confes- 
sion, they  must  acquit  (fol.  8251).  Having  con- 
victed, it  follows  they  believed  her  confession,  and 
that  eliminates  the  point  raised  by  appellant  Sny- 
der. 

11.  We  have  not  here  the  situation  as  in  one  of  the 
cases  cited  by  appellant  in  Roach  vs.  State  of  Term., 
5  Coldw.  39  (45  Tenn. )  (1867),  where  a  white 
man  and  a  colored  man  were  jointly  put  on  trial 
lor  the  crime  of  grand  larceny  and  receiving 
stolen  property  less  than  two  years  after  the  Civil 
War  and  in  a  Southern  Stale. 

12.  This  is  not  a  case  where  some  young  lad  of 
16  or  17  years  of  age  happens  to  be  more  or  less 
innocently  linked  up  in  a  crime  with  some  old 
fourth  or  greater  offender. 

13.  This  is  not  a  ease  where  one  confessed  and 
the  other  did  not. 

14.  This  is  not  a  case  of  a  riot,  where  a  score  or 
more  of  persons  might  be  apprehended,  among 
which  there  might  be  a  mere  bystander,  who  had 
no  active  participation  in  the  riot,  and  who  is 
forced  to  trial  with  the  active  movers  and  leaders 
of  the  crime. 

15.  This  is  not  the  instance  referred  to  by  Judge 
Woodworth,  when  he  wrote  in  the  Vermilyea  case. 


30 


7  Cowen  108;  where  the  defendants,  jointly  in- 
dieted  were  wholly  disconnected  in  the  acts 
through  which  they  are  sought  to  be  convicted. 

10.  This  is  not  an  unusual  or  extraordinary  case, 
except  in  one  particular,  namely,  in  the  brutality 
of  the  murder.  There  are  neither  complicated  ques- 
tions of  fact,  nor  complicated  questions  of  law,  but 
the  issue  is  as  clear-cut  and  as  simple  as  can  be. 

17.  No  indeed,  this  is  a  case,  if  ever  there  was 
one,  where  the  Court  soundly  exercised  its  discre- 
tion in  denying  the  motion  for  a  separate  trial,  and 
where,  as  a  result,  substantial  justice  has  been 
done. 

18.  To  have  ruled  otherwise  would  be  an  invita- 
tion for  every  criminal  jointly  indicted  to  demand 
separate  trial  on  his  mere  statement  or  conclusion 
that  his  defense  will  be  antagonistic,  without  sup- 
porting facts,  in  which  event  we  might  just  as  well 
take  away  the  Courts'  discretion  for  it  would  in 
effect  nullify  the  amendment. 

19.  If  we  had  put  Gray  on  trial  first,  and  he 
had  been  convicted  of  murder  in  the  first  degree, 
and  then  proceeded  to  put  the  defendant  Snyder 
on  trial,  and  she  had  been  convicted  of  the  same 
crime,  her  attorneys  would  then  upon  appeal  to 
this  Court  in  her  case,  contend  that  she  did  not 
have  a  fair  trial  because  the  conviction  in  the 
prior  case  of  Gray  was  prejudicial  to  her  case, 
and  this  is  clearly  pointed  out  by  former  Justice 
Iliscock  in  the  article  in  the  Columbia  Law  Re- 
view, referred  to  in  appellant's  brief,  at  page  73, 
last  paragraph  : 

"Under    ordinary    circumstances,    it   would 
seem  as  though  there  would   not    he  any  dis- 
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advantage  to  an  innocent  person  in  a  common 
trial  in  excess  of  what  is  now  claimed  to  arise 
where  two  or  three  accused  persons  arc  con- 
secutively tried  at  the  same  or  nearby  terms 
of  court,  for  in  these  cases  we  often  hear  the 
claim  on  appeal  that  the  possibility  of  secur- 
ing a  fair  and  impartial  verdict  on  the  last 
trial  is  greatly  prejudiced  by  convictions  on 
the  preceding  ones." 

26  Col.  Law.  Rev.  (March.  1926),  253. 

20.  It  will  not  be  assumed  that  there  was  any 
confession  in  the  minds  of  the  jury  to  follow  the 
trial  of  these  two  joint  defendants,  for  this  Court 
lias  definitely  passed  on  that  proposition  in 

Akely  vs.  Kennicutt,  238  N.  Y.  466. 

The  foregoing  illustrates  in  some  measure  the 
difference  between  the  facts  and  circumstances  in 
the  case  at  bar  ami  in  some  of  the  36  cases  cited  by 
appellant  Snyder,  in  fact  a  careful  analysis  of 
those  cases  indicates  that  nearly  every  one  of  them 
is  an  authority  for  the  People's  contention. 

In  most  instances  they  simply  assert  the  rule  in 
one  form  or  another,  that  whether  or  not  a  joint 
trial  should  be  granted,  is  a  matter  of  discretion 
for  the  Court,  and  inasmuch  as  that  rule  is  un- 
disputed on  this  appeal,  there  was  really  no  occa- 
sion for  citing  these  cases. 

The  real  question  at  issue  on  this  appeal  be- 
tween the  State  and  the  appellant  Snyder,  is  not 
"whether  a  joint  trial  is  discretionary  with  the 
Court,"  but  "Did  the  trial  Court  in  this  case  abuse 
its  discretion  to  such  an  extent  as  to  cause  the 
defendant    Snyder   substantial    injustice'.'" 

The  two  common  law  eases  cited  by  appellant 
merelv  refer  to  the  rule,  vet  in  both  instances  the 
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Court  compelled  the  defendant  raising  the  ques- 
tion to  submit  to  a  joint  trial,  and  in  the  first  ease 
he  was  convicted  and  hung,  and  in  the  second  case, 
notwithstanding  the  joint  trial,  he  was  acquitted. 

Three  United  States  cases  cited  by  appellant, 
clearly  support  the  contention  of  the  People  as  do 
all  the  authorities  of  the  United  States  courts.  The 
two  New  York  cases  merely  make  reference  to  the 
rule. 

The  very  next  case  (7)  is  Roshe  vs.  State,  but 
appellants  fail  to  call  the  Court's  attention  to  the 
fact  that  one  defendant  was  a  white  man  and  the 
other  a  negro,  and  the  case  was  tried  less  than  two 
years  after  the  close  of  the  Civil  War,  in  the  south- 
ern State  of  Tennessee. 

Of  the  remaining  twenty-eight  cases,  eight  of 
them  are  from  Louisiana  and  six  from  Illinois. 
Several  of  these  cases  have  been  virtually  over- 
ruled. 

We  shall  take  the  liberty  of  commenting  briefly 
on  appellant's  cases,  one  by  one,  as  follows: 


CASE  NO.  1. 

Campion  Case,  1  State  Trials  1050   (1581). 

In  this  case  Campion  requested  a  separate  trial 
and  the  Court  overruled  him  for  no  other  reason 
than  that  the  time  did  not  so  permit.  In  that  case, 
the  defendants  were  more  or  less  disconnected  in  the 
acts  thru  which  they  were  sought  to  1m?  convicted. 
Campion,  despite  his  request  for  a  separate  trial, 
was  compelled  to  submit  to  joint  trial  and  was 
hnng.  Not  having  been  granted  his  request  what  is 
appellant's  point? 
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CASE  NO.  2. 
Boroskfs  Trial,  9  State  Trials  2   (1682). 

The  point  decided  here  was  that  defendants' 
confession  "can  charge  nobody  but  himself."  We  do 
not  dispute  this.  One  must  bear  in  mind  that  in 
those  days,  a  defendant  could  not  testify  on  his  own 
behalf,  as  Gray  did  here,  and  thus  submit  his  con- 
fession to  cross-examination. 

Here  Count  Coningsmark,  one  of  the  defendants, 
also  requested  a  separate  trial,  and  the  Court  ruled 
against  him,  yet  notwithstanding  that  he  was  com- 
pelled to  submit  to  a  joint  trial  in  that  distant  day 
when  little  tenderness  indeed  was'  shown  to  the  ac- 
cused, he  was  not  prejudiced  but  was  acquitted. 

We  might  also  point  out  that  it  appeared  from 
the  evidence,  that  the  Count  was  not  even  present 
at  the  scene  of  the  crime  at  all,  and  wns  charged  as 
an  accessory  before  the  fact,  where  as  in  the  case 
on  appeal,  the  situation  is  wholly  different. 

These  are  the  only  tAvo  common  law  cases  cited 
by  appellant,  and  they  do  not  in  the  least  sustain 
her  contention,  for  in  both  instances,  separate 
trials  were    denied. 

CASE  NO.  a. 

People  vs.  Howell,  4  Johns  29f>  N.  V.   I  1809). 

In  this  case  the  prisoner  moved  for  a  separate 
trial  upon  the  ground  that  a  joint  trial  would  in- 
terfere with  his  peremptory  challenges,  and  the 
( 'ourt  denied  the  motion.  On  appeal,  it  was  held  that 
since  his  crime  was  not  a  capital  forgery,  he  was 
not  entitled  to  any  peremptory  challenges,  and 
therefore,  the  reason  for  his  motion  for  a  separate 
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trial  failing,  the  Court's  determination  was  af- 
firmed. In  the  case  at  bar,  there  is  no  question 
with  regard  to  peremptory  challenges,  and  as  we 
have  already  pointed  out,  the  Court,  though  not  re- 
quired to  do  so,  did  give  each  defendant  its  full 
number  of  peremptory  challenges. 

Appellant's  quotation  from  Chief  Justice  Kent 
in  this  case  is  a  mere  statement  of  law  that  we  have 
no  quarrel  with  whatever. 

CASE  NO.  4. 

United  States  vs.  White,  (Marchant)   28 
Fed.  Cas.  No.  16,682. 

In  this  case,  there  is  no  discussion  of  the  facts. 
Judge  Story  simply  held  that  defendants  jointly 
indicted  were  not  entitled  to  a  separate  trial,  as  a 
matter  of  right,  and  he  discussed  at  great  length 
the  matter  of  challenges,  which,  as  we  have  just 
stated  in  the  discussion  of  the  previous  case,  is  not 
relied  upon  as  a  basis  for  the  motion  for  separate 
trials  so  far  as  this  appeal  is  concerned. 

This  particular  case  was  thereafter  appealed  to 
the  Supreme  Court  of  the  United  States,  where 
Judge  Story  again  wrote  an  opinion,  from  which 
we  have  quoted  at  some  length  at  page  of  this 

Brief,  and  which  is  the  leading  case  on  the  proposi- 
tion, since  followed  by  all  the  Federal  Courts  and 
many  other  jurisdictions,  that  defendants  are  not 
entitled  to  a  joint  trial,  as  a  matter  of  right j  that 
the  right  of  peremptory  challenge  is  not  a  right  to 
secure  to  a  defendant  a  particular  selection  of 
jurors,  but  rather  a  right  of  rejection.  In  this 
opinion,  Judge  Story  also  shows  whv  at  Common 
Law,  separate  trials  were  granted  defendants;  pri- 
marily for  the  reason  that  under  the  existing  law, 
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at  the  time,  the  sheriff  would  not  summon  more 
than  forty-eight  jurors,  and  if  trials  were  not  sev- 
ered, it  would  cause  great  inconvenience  and  the 
probability  of  getting  no  jury  at  all. 


CASE  NO.  5. 

People  vs.  Vermilyea,  et  al,  7  Cowen   (N. 

Y.)  108  (1827). 

Here  the  defendants  claimed  that  the  matters 
complained  of  against  them  were  entirely  distinct 
and  consisted  of  various  transactions. 

The  Chief  Justice  in  that  case  said  "that  per- 
haps the  defendants  should  be  separately  tried" — ■ 
but  they  could  not  then  decide  the  point  because 
they  did  not  know  how  the  facts  may  appear  at  the 
Circuit,  and  Judge  Woodworth,  writing  upon  the 
same  proposition  in  the  same  case,  said : 

"I  clearly  hold,  that  were  I  presiding  at  the 
trial  of  a  criminal  charge  against  persons 
jointly  indicted,  BUT  WHOLLY  DISCON- 
NECTED IN  THE  ACTS  THRU  WHICH 
THEY  ARE  SOUGHT  TO  BE  CONVICTED  ; 
on  ascertaining  that  fact,  I  should  deem  it  my 
duty  to  grant  them  separate  trials." 

We  have  no  quarrel  with  this  case  at  all. 


CASE  NO.  6. 

United  States  vs.  Wilson,  28  Fed.  Cas.  10,  730. 

This  is  a  United  States  Circuit  Court  case,  the 
eided  in  1830,  and  cites  the  ruling  in  the  Federal 
Courts,  frequently  applied  by  the  Supreme  Court  of 
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the  United  States,  approving  the  very  common 
practice  of  jointly  trying  the  defendants  jointly 
indicted.  All  that  is  held  by  this  case  is  that  inas- 
much as  counsel  for  the  United  States  agreed  to 
separate  trials,  they  would  not  interfere.  The 
Court  said:  "Had  he  felt  it  his  duty  to  oppose  the 
motion,  we  may  not  hare  thought  it  a  proper  case 
for  granting  it;  but  as  he  has  not  done  it,  we  think 
lite  third  reason  assigned,  a  reasonable  ground  for 
alio  wing  a  separate  trial  and  direct  it  accord- 
ingly/' 


CASE  NO.  7. 

Roach  and  Emanuel  vs.  The  State  of  Ten- 
nessee, 5  Coldw.  39  (45  Tenn.)  1807. 

Really,  we  submit  that  it  was  unfair  for  appel- 
lant to  quote  this  case  to  the  Court  in  the  manner 
she  did,  for  she  failed  to  call  the  Court's  attention 
to  a  most  important  fact.  After  the  quotation  set 
forth  by  appellant  under  his  Case  No.  7,  at  pages 
93  and  94  of  his  brief,  he  stops  abruptly  at  the  word 
'•proposition.'"  The  next  sentence  which  he  rather 
carelasslyi  omitted,  reads  "ONE  OF  THE  DE- 
FENDANTS WAS  A  WHITE  MAN,  AND  THE 
OTHER  A  NEGRO." 

It  also  appears  that  these  defendants  were  tried 
less  than  two  years  after  the  close  of  the  Civil  • 
War.     Need  we  say  anything  more  by  way  of  com- 
ment on  this  case? 

This  only  serves  to  illustrate  the  point  that  we 
have  been  asserting  throughout  this  brief,  namely, 
that  there  is  no  quarrel  about  the  law  applicable 
to  the  situation.  It  is  a  question  of  what  facts  are 
before  the  trial  Court,  and  therefore,  every  case 
must  stand  upon  its  own  facts. 
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CASE  NO.  8. 

Commomcealth  vs.  James,  99  Mass.  438  (1868). 

This  ease  has  been  clearly  explained  in  the  case 
of  Commonwealth,  rs.  Borosky,  214  Muss  313, 
101  N.  E.  377.  In  the  latter  case,  a  defendant  sea- 
sonably demanded  a  separate  trial  on  the  ground 
that  his  co-defendant  had  made  a  written  confes- 
sion implicating'  both.  And  the  Court,  after  hold- 
ing that  it  had  been  decided  many  times  that  this 
was  clearly  discretionary  with  the  Court,  said: 

"In  Commonwealth,  vs.  James,  99  Mass.  438, 
it  was  stated  in  the  course  of  a  trial  for  mur- 
der, heard  by  the  full  Court  sitting  in  banc, 
for  the  trial  of  two  defendants  jointly  indicted 
for  murder,  that  'the  general  rule  is  that  per- 
sons jointly  indicted  should  be  tried  together.' 
The  confession  was  there  regarded  as  present- 
ing 'an  exceptional  case.'  and  it  was  intimated 
that  a  separate  trial  would  be  granted  if  the 
Commonwealth  intended  to  offer  the  confes- 
sion. It  was  not  offered  and  was  withdrawn  by 
the  Commonwealth  and  a  joint  trial  was  had. 
It  Joes  not  appear  that  the  intimation  there 
teas  thrown  out  in  any  other  way  titan  as  the 
e-cercise  of  discretion.  That  such  a  motion  is 
not  to  be  granted  as  of  right  but  rests  in  the 
sound  judicial  discretion  of  the  trial  Court, 
even  in  capital  cases,  is  the  rule  in  the  Federal 
Courts."  Citing  United  States  vs.  Marchant, 
supra;  United  States   rs.   Ball,  supra. 

Thus  the  James  case  is  clarified,  and  is  no  au- 
thority for  appellant. 
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CASE  NO.  9. 

White,  et  al.  vs.  The  People,  81  111.  333  (1876). 

In  this  case  the  Appellate  Court  clearly  reversed 
because  of  a  very  erroneous  instruction  of  the  trial 
Court. 

After  specifically  stating  that  "in  view  of  the 
judgment,  this  Court  is  about  to  enter,"  namely, 
a  reversal  upon  the  ground  above  stated,  it  simply 
said  in  passing,  that  it  thought  that  was  a  case 
wherein  it  was  eminently  tit  that  the  plaintiffs  in 
error  should  have  separate  trials,  but  when  the  Ap- 
pellate Court  made  that  statement  at  the  end  of  its 
opinion,  it  had  had  the  benefit  of  reviewing  all  the 
testimony  in  the  case,  and  did  not  by  that  lan- 
guage indicate  that  the  trial  Court  had  erred  or 
had  in  any  way  abused  its  discretion. 

In  the  later  case  of  Gillespie  et  al.  vs.  The  Peo- 
ple, 52  N.  E.  (111.)  250,  it  was  stated  that  the  cir- 
cumstances in  this  case  of  White  vs.  People  were 
"very  peculiar."  (See  discussion  under  Case  No. 
14A. ) 

CASE  NO.  10. 

Morrow  et  al.  vs.  The  State,  82  Tenn.  475  (1884). 

In  this  ease  the  Court  expressly  stated  "the 
offenses  with  which  the  defendants  are  charged 
although  included  in  the  same  indictment,  are 
separate  and  distinct  offenses,"  one  of  the  defend- 
ants being  charged  as  principal  and  two  as  acces- 
sories before  the  fact. 

The  Court  also  pointed  out  that  upon  the  trial 
one  of  the  defendants  and  another  of  the  defend- 
ant's wives,  were  both  tendered  as  witnesses  on  be- 
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half  of  the  defense,  to  prove  substantially  the  facts 
which  were  stated  in  their  respective  affidavits  for 
a  severance,  and  the  trial  Court,  of  its  own  mo- 
tion, refused  to  permit  either  of  said  witnesses,  so 
offered,  to  testify.  Under  the  law  neither  of  these 
witnesses  could  testify  at  a  joint  trial. 

In  the  light  of  this  situation,  we  can  understand 
somewhat  better  that  portion  of  this  case,  which 
is  cited  at  the  bottom  of  page  99  of  appellant's 
brief,  as  follows : 

"We  are  of  the  opinion  that  the  ends  of  jus- 
tice would  have  been  better  subserved,  and  the 
offenses  with  which  the  defendants  were 
charged  were  so  distinct  and  separate  as  to  re- 
quire that  a  severance  in  the  trial  should  have 
been  had,  and  the  defendants  respectively  have 
been  allowed  the  benefit  of  the  testimony  of- 
fered, to  the  extent  that  it  was  competent  as 
above  indicated,  the  refusal  of  which  was  er- 


CASE  NO.  11 

Ballard  vs.  State,  12  So.  865   (1893)   Fla. 

We  cannot  understand  why  the  appellant  cited 
this  case  at  all.  His  quotation  therefrom,  and  in- 
deed the  whole  opinion,  is  opposed  to  his  conten- 
tion, and  the  Court  expressly  ruled,  (though  he 
omitted  that  part  of  the  opinion)  that  "there  was 
no  error  in  refusing  the  application  for  a  sever- 
ance." 
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CASE  NO.  12. 

State  vs.  Lee,  15  So.  159  (1894)  La. 

Here  the  Court  simply  held  that  it  was  proper 
tor  the  trial  Judge  to  grant  a  severance  in  case  the 
confession  of  one,  jointly  indicted,  may  implicate 
both.  No  one  denies  that  it  is  proper  for  him  to 
do  so,  but  the  Court  does  not  hold  that  to  deny  the 
severance  would  be  improper.  In  this  particular 
case,  the  District  Attorney,  in  opposing  the  mo- 
tion for  severance,  stated  that  he  did  not  intend 
to  use  the  confession,  and  he  did  this  for  reasons 
that  do  not  appear  in  the  case.  Under  those  cir- 
cumstances, the  Court  denied  the  motion  and  was 
sustained,  the  higher  Court  stating  that  "the  case 
appears  to  have  been  correctly  disposed  of  in  the 
Court  below."  There  is  no  holding  whatever,  that, 
had  the  District  Attorney  offered  tin1  confession, 
a  severance  would  have  been  granted. 

This  case  is  practically  overruled  by  case  No. 
19,  State  vs.  Johnston,  post,  and  we  respectfully 
refer  the  Court  to  our  discussion  in  that  case,  which 
by  the  way  is  also  one  of  appellant's  citations. 

CASE  NO.  18. 

State  vs.  Desroche,  17  So.  209  (1895)  La. 

This  case  is  not  in  point  at  all  with  the  case  at 
bar,  for  here  the  Court  held  that  to  try  the  two 
defendants  jointly,  was  to  try  them  on  one  another's 
confessions.  In  the  case  on  appeal,  both  defendants 
took  the  stand,  and  so  far  as  the  defendant  Snyder 
is  concerned,  the  defendant  Gray  reiterated  his 
confession  and  elaborated  upon  it,  and  subjected 
himself  to  cross-examination  in  every  respect  upon 
it,  the  consequence  of  which  was  that  the  appellant 
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Snyder  was  not  tried  on  the  confession  of  Gray, 
but  was  tried  upon  his  testimony,  which  was  prop- 
erly offered  in  the  case,  as  well  as  an  abundance 
of  other  competent  proof. 

The  case  of  State  vs.  Johnston,  No.  19  (post  | 
— clearly  points  out  that  since  the  Desroclie  case 
was  decided  in  1895,  an  act  was  passed  in  Louis- 
iana in  1902,  making  a  co-defendant  eligible  as  a 
witness,  and  that  being  the  case,  the  rule  followed 
in  the  Desroclie  case  that  incriminating  confes- 
sions constitute  a  ground  for  severance,  no  longer 
applies.  Please  see  our  discussion  under  Case 
No.  19. 

CASE  NO.  14. 
Ball  vs.  United  States,  163  U.  S.  (Mil  (1896). 

We  cannot  understand  the  reason  the  appellant 
Snyder  cites  this  case  in  support  of  her  contention. 
It  is  clearly  adverse  and  we  cite  it  as  an  authority 
in  our  behalf. 

We  might  add  to  that  portion  of  the  opinion 
quoted  by  this  appellant,  the  language  which  fol- 
lows what  was  quoted: 

"On  the  contrary,  upon  the  offer,  by  the 
United  States,  of  evidence  of  declarations  made 
by  Millard  F.  Ball,  after  the  killing  and  not 
in  the  presence  of  the  other  defendants,  and 
upon  an  objection  to  its  admissibility  against 
them,  the  Court  at  once  said  in  the  presence 
of  the  jury,  that  of  course  it  would  be  only 
evidence  against  him,  if  he  said  anything, 
and  the  Court  was  not  afterwards  requested 
to  make  any  further  ruling  on  this  point." 

This  is  precisely  the  situation  in  the  case  at  bar. 


IS 
CASE  NO.  14A. 

Gillespie,  et.  al.  vs.  People,  52  N.  E.  (111.) 

250   (1898). 

We  feel  that  we  need  repeat  here  only  that  which 
was  said  under  the  previous  case.  The  Gillespie 
case  is  clearly  a  holding  adverse  to  the  contention 
of  the  appellant  Snyder.  The  Court  held  that  the 
claim  of  the  appellant,  viz..  that  part  of  the  testi- 
mony competent  against  one  was  incompetent  as 
against  the  other,  and  that  separate  counsel  of 
defendants  had  different  ideas  ahout  the  defense, 
and  that  one  of  the  defendants  could  prove  an 
alibi,  did  not  justify  the  Court  in  granting  a  sev- 
erance, and  the  Court's  refusal  of  such  a  motion 
was  sustained. 


CASE  NO.  15. 

State  vs.  Catch/,  26  So.  1004  (1800). 

In  this  case  the  District  Attorney  moved  to  sever 
the  trial  of  one  of  the  defendants  without  any  ob- 
jection by  that  defendant,  and  the  motion  was 
granted.  The  Appellate  Court  sustained  the  grant- 
ing of  the  motion. 

There  is  nothing  in  the  case  to  sustain  the  ap- 
pellant Snyder's  contention,  except  a  quotation, 
which  really  does  not  come  from  that  case  but 
from  a  case  which  he  previously  cited  (Case  No. 
12)  and  which  we  have  already  discussed. 

This  case  is  also  overruled  by  the  case  of  State 
vs.  Johnston,  (Appellant's  Case  No.  19)  and  we 
respectfully  refer  the  Court  to  our  discussion  under 
that  case. 
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CASE  NO.  16. 

Emery,  et  al.  vs.  State,  78  N.  W.  145  ( 1899). 

A  mere  reading  of  this  case,  and  appellant's  dis- 
cussion thereunder,  shows  conclusively  again  that 
the  appellant  is  citing  cases  which,  while  assert- 
ing the  rule  with  regard  to  the  Court's  discretion, 
actually  support  the  contention  of  the  State  in  this 
case. 

The  appellant  here,  after  his  discussion  and  his 
quotations  from  the  above  case,  aptly  concludes 
with  the  remark  that  would  be  appropriate  to  the 
<;ise  at  bar:  "The  Court  then  held  that  the  de- 
fense of  each  of  the  two  defendants  was  the  same." 

CASE  NO.  17. 

State  vs.  Simon,  et  al..  :«>  So.  971    (1905)   La. 

This  case  has  nothing  in  common  with  the  case 
on  appeal.  It  simply  holds  that  the  motion  for  a 
separate  trial  should  be  based  on  a  sworn  affidavit 
and  not  an  unverified  one,  and  it  did  not  go  into 
the  matter  any  further,  except  to  indicate  that  the 
claim  of  the  defendant,  that  their  defenses  were 
antagonistic,  was.  as  is  almost  always  the  case. 
not  so. 

CASE  NO.  IS. 

Rex  vs.  Martin,  4  Ann.  Cas.  912  (1905)  Conn. 

Here  the  real  point  in  question  was  the  admissi- 
bility of  a  statement  by  defendant's  wife,  who  was 
his  co-defendant  implicating  him,  and  the  Chief 
.Justice  held  that  the  statement  was  properly  ad- 
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mi t ted.  He  did  not  discuss  the  matter  of  separate 
trials  at  all.  An  associate  judge,  Osier,  ./.,  did 
state  in  substance,  by  way  of  dicta,  that  in  his  opin- 
ion had  the  motion  for  separate  trials  been  made 
before  the  trial  judge,  it  would  have  been  granted. 
The  defendant's  conviction  was  sustained. 


CASE  NO.  19. 
State  vs.  Johnson,  41  So.  117  (1906)  La. 

This  case  is  authority  for  the  proposition  that 
the  mere  fact  that  one  defendant  is  seeking  to  es- 
cape by  throwing  the  blame  on  the  other,  is  not  suf- 
ficient to  require  a  severance,  and  that  where  the 
confession  of  one  defendant  implicates  another, 
that  is  no  ground  for  severance,  so  long  as  the  co- 
defendant  may  testify.  These  have  been  two  of  The 
People's  contentions  in  the  case  on  appeal  through- 
out, 

The  Court  also  points  out  here,  that  it  has  been 
held  proper  to  grant  a  severance  where  a  confes- 
sion of  one  defendant,  implicating  another,  was  in- 
tended to  be  used,  and  cites.  State  vs.  Desroche,  et 
a!.,  previously  cited  by  appellant  under  Case  No. 
13,  but  the  Court  continues,  and  says: 

"The  reason  of  this  exception  to  the  rule,  as 
stated,  would  seem  to  have  been  removed  by 
I  he  passage  of  Act  185,  page  355  of  1902.  /// 
any  event,  the  case  at  bar  does  not  fall  within 
the  exception." 

The  Act  referred  to  provides  as  follows: 

"The  circumstances  of  the  witness  being  a 
party  accused  or  being  jointly  tried,  shall  in 
no  wise  disqualify  him  from  testifying." 
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Such  is  concededly  the  law  in  New  York  State, 
and  that  being  the  law  here,  the  reasoning  in  the 
Johnson  case  would  dictate  that  the  mere  fact  that 
the  confession  of  one  defendant  implicates  another, 
would  no  longer  be  ground  for  severance. 

Thus,  the  Johnson  case  sustains  our  contention 
on  two  points,  and  practically  overrules  the  case  of 
State  vs.  Desroche,  cited  by  appellant.  Case  No.  13 
(supra),  and  becomes  an  authority  for  The  People 
and  a  holding  against  the  appellant  Snyder. 

This  case  also  practically  overruled  by  necessary 
implication,  Case  No.  12,  cited  by  appellant.  State 
vs.  Lee,  15  So.  159,  and  also  Case  No.  15,  State  vs. 
Cately,  26  So.  1004,  1899.  Please  see  also  State  vs. 
Duplechain,  post,  under  Case  No.  22. 

CASE  NO.  20. 

Hoffmann  vs.  Commonwealth,  121  S.  W.  690 
(1909)  Ky. 

This  case  simply  holds  that  where  justice  re- 
quires it,  the  Court  may  order  separate  trials*  of  its 
own  motion,  without  application  therefor  by  either 
party.  There  is  no  doubt  that  that  is  the  law  un- 
der our  own  statutes  in  this  State.  What  is  the  ap- 
pellant's point  in  citing  it?  It  might  also  be  ob- 
served, in  passing,  that  in  this  case  the  statute  also 
gives  the  defendant  a  separate  trial  upon  demand, 
as  a   matter  of  right. 

CASE  NO.  20A. 

Novkovic  vs.   State,  135  N.  W.  465   (1912).  Mich. 

Again  we  cannot  understand  why  appellant  cites 
this  case.  The  second  paragraph  quoted  therefrom 
holds  "where  there  is  prima  facie  proof  that  a  de- 
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fendant  has  admitted  the  truth  of  the  eonfession 
of  a  co-defendant,  made  after  the  accomplishment 
of  the  conspiracy,  the  confession  is  competent 
against  the  defendant,"  Assuming  that  to  be  good 
law,  let  us  place  the  confessions  of  Snyder  and 
Gray  alongside  one  another,  and  we  shall  readily 
see  that  there  are  such  substantial  admissions  on 
the  part  of  each,  indicating  that  the  confession  of 
the  other  is  substantially  true,  and  so  far  as  guilty 
participation  by  each  is  concerned  that  they  are 
actually  true,  that  the  application  of  the  rule, 
quoted  by  this  appellant,  would  only  support  the 
People's  contention.  Two  distinct  features  be- 
tween this  case  and  the  case  on  appeal  are,  first, 
that  there  the  confessions  of  a  co-defendant  were 
offered  in  evidence  against  the  defendant  without 
the  co-defendant  even  taking  the  stand,  second,  the 
appellant  in  that  case  urged  the  granting  of  sev- 
erance on  the  ground  that  she  desired  to  call  the 
co-defendant  as  a  witness  in  her  behalf.  Despite 
these  facts,  the  Court  held  that  the  motion  for  sepa- 
rate trials  was  properly  denied. 

CASE  NO.  21. 

V.  8.  vs.  Rockefeller  et  al,  Dist.  Ct.  N.  Y., 
222  Fed.  534   (1915). 

A  reading  of  this  case  discloses  clearly  that  the 
situation  of  the  five  defendants,  who  applied  for  a 
severance,  was  entirely  distinct  from  the  others 
and  again  we  refer  to  the  language  by  Judge  Wood- 
worth  in  the  Vermilyea  case,  No.  5  (supra),  that 
where  the  acts  through  which  defendants  are 
sought  to  be  convicted  are  wholly  disconnected,  he 
would  grant  a  separate  trial.  So  clearly  was  this 
the  case  that  even  the  prosecutor  did  not  oppose. 
Again  we  ask,  what  is  the  appellant's  point? 
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CASE  NO.  22. 

State  vs.  Duplechain,  67  So.  175  La.   (1915). 

In  this  case,  as  in  the  case  at  bar,  the  defend- 
ants blamed  one  another,  and  the  Court  held : 

"The  mere  fact  that  one  defendant  is  seek- 
ing to  escape  by  throwing  the  blame  upon  the 
other,  is  not  sufficient  to  require  a  severance." 

It  also  cites  with  approval  the  case  of  State  vs. 
Johnston,  supra,  which  we  have  discussed  under 
Case  No.  19. 

CASE  NO.  23. 
Frazee  us.  State,  152  Pac.  4(52,  Okla.  (1915). 

Whatever  the  Court  said  in  this  case,  it  referred 
particularly  to  "an  affray,"  and  the  Court  points 
out  that  in  such  case  "the  diversity  of  interests  and 
hostility  between  them  (defendants)  should  prompt 
an  impartial  judge  to  exercise  the  judicial  discre- 
tion vested  in  him  in  favor  of  a  separate  trial  to 
opposing  factions." 

This  was  a  town  tight  where  the  gravamen  of  the 
offense  was  the  belligerency  of  the  parties  them- 
selves. It  is  wholly  different  from  two  lovers  who 
plan  and  execute  together  a  murder. 

The  Court  pointed  out  here  that  the  only  ma- 
terial error  in  the  case  was  not  the  failure  to  grant 
severance,  but  the  ruling  of  the  trial  Court  in  re- 
fusing to  allow  one  set  of  belligerents  to  offer  evi- 
dence impeaching  the  other  set  of  belligerents. 
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CASE  NO  24. 

People  vs.  Buckminster,  113  N.  E.   (111.) 
713  (1916). 

This  case  simply  holds  that  an  involuntary  con- 
fession refused  in  evidence  when  offered  by  The 
People,  may  not  be  offered  in  evidence  later  to 
impeach  the  alleged  confessor  when  he  takes  the 
stand,  at  least  to  the  extent  of  its  implicating  the 
co-defendant.  In  the  case  at  bar,  the  defendant's 
confessions  were  received  in  evidence  and  properly 
submitted  to  the  jury,  and  so  far  as  appellant  Sny- 
der is  concerned,  we  might  point  out  that  the  de- 
fendant Gray,  in  taking  the  stand,  reaffirmed  the 
confession  rather  than  denied  it. 

Furthermore,  in  the  case  at  bar,  as  distinct  from 
the  Buckminster  case,  the  defendant  Snyder  also 
confessed,  and  her  confession  was  duly  admitted  in 
evidence  and  was  suhstantially  similar  to  the  con- 
fession of  her  co-defendant,  so  far  as  her  guilty 
participation  was  concerned. 

These  are  but  three  instances  of  distinction  be- 
tween the  case  at  har  and  the  case  cited,  and  are 
sufficient  to  indicate  the  inapplicability  of  the  lat- 
ter. 


CASE  NO.  25. 

State  vs.  Castelli  cf  ah,  101  Atl.  470  (1017)  Conn. 

It  is  clearly  apparent  that  counsel  for  the  appel- 
lant Synder  does  not  cite  this  case  for  any  other 
reason  except  so  that  he  might  set  forth  the  dis- 
senting opinion.  As  the  prevailing  opinion  fully 
supports  the  contention  of  the  People,  we  need  not 
waste  much  time  in  discussing  it,  except  to  refer  to 
the  quotations  therefrom  in  appellant's  brief  as  our 


authorities.  The  only  dissent  in  the  case  was  that 
written  by  Judge  Wheeler.  The  dissenting  opinion 
discussed  the  case  somewhat  differently  than  the 
prevailing  opinion,  but  this  discussion  only  empha- 
sized that  despite  the  facts  commented  on  therein, 
the  Supreme  Court  of  Connecticut  within  the  last 
10  years  by  a  prevailing  opinion  of  four  to  one  holds 
the  law  to  be  not  as  appellants  contend,  but  as  the 
People  do.  We  particularly  direct  attention  to  two 
extracts  from  this  opinion  which  are  especially  ap- 
plicable to  the  case  at  bar. 

"The  controlling  question  is  whether  it  ap- 
pears that  a  joint  trial  will  probably  result 
in  substantial  injustice  *  *  *  .  And  if  we  as- 
sume that  the  trial  Court  did  know  all  the 
facts  before  the  trial  began  the  question  pre- 
sented to  it  was  whether  it  would  order  separ- 
ate trials  of  two  self-confessed  conspirators, 
each  of  whose  acts  and  declarations  made  or 
done  in  pursuance  of  the  conspiracy  was  ad- 
missible against  the  other  because  their  re- 
spective confessions  being  made  after  the  event 
were  not  so  admissible  The  mere  statement 
of  this  proposition  shows  that  the  question 
was  one  fairly  within  the  limits  of  judicial 
discretion  and  that  a  denial  of  Vetere's  mo- 
tion for  a  separate  trial  was  not  an  abuse  of 
discretion.  In  view  of  the  precautions  taken 
in  the  admission  of  evidence  and  again  in  the 
charge  of  the  Court  we  cannot  assume  that  the 
jury  were  improperly  influenced  by  any  cor- 
roborative effect  given  to  evidence  not  admis- 
sible against  one  of  the  accused  but  admitted 
as  against  the  other  only.  It  may  he  observed 
that  our  attention  has  been  called  to  but  tiro 
eases  in  tJiis  country  where  the  action  of  a  trial 
Court  in  refusing  to  grant  separate  trials  to 
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persons  jointly  indicted  has  been  held  to  be  a 
reversible  error.  In  one  of  them  the  right  to 
a  separate  trial  was  granted  by  statute,  and 
in  the  other  the  effect  of  the  joint  trial  was  to 
deprive  the  accused  of  the  benefit  of  material 
testimony  under  the  common  law  rule  that  per- 
sons jointly  indicted  and  tried  may  not  be 
called  as  witnesses  for  or  against  each  other." 


CASE  NO.  26. 

Flamme  et  al.  vs.  State,  177  N.  W.  596 
Wise.  (1920). 

Here  the  information  charges  offenses  which 
were  different  in  degree.  The  defendant  Flamme 
of  adultery  and  the  defendant  Banker  of  fornica- 
tion. The  Appellate  Court  held  that  the  confes- 
sion of  the  defendant  Banker  was  incompetent  evi- 
dence and  erroneously  received  by  the  trial  Court. 
And  though  the  trial  Court  received  it  as  against 
the  defendant  making  it  it  would  follow  that  by 
reason  of  the  act  complained  of  in  the  very  nature 
of  things  if  it  were  considered  proof  of  the  guilt 
of  Banker  of  the  offense  charged  against  her  then 
it  inevitably  followed  that  it  proved  the  offense 
charged  against  Flamme.  The  Court  comments 
specifically  upon  the  fact  that  this  case  presented 
a  peculiar  situation. 


(ASF  NO.  27. 

State  vs.  Berbiglia,  et  al..  ^  So.  533  (1920)  La. 

This  is  another  case  supporting  the  People's  con- 
tention. Here  there  were  two  hearings  before  the 
Appellate  Court.    At  the  first  hearing  they  reversed 
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specifically  for  errors  in  the  Court's  instructions, 
and  not  with  respect  to  any  motion  for  severance. 
In  the  course  of  its  opinion  the  Court  remarked 
that  judging  from  the  confessions  before  the  trial 
Court  at  the  time  the  motion  for  severance  was 
made  there  teas  no  indication  on  the  part  of  the  ap- 
pellant to  shift  the  responsibility  for  the  crime  on 
his  co-defendant,  and  it  was  only  at  the  trial  that 
he  tried  to  exculpate  himself  as  far  as  he  could.  And 
the  lower  court  was  sustained  in  its  ruling  deny- 
ing separate  trial.  On  the  rehearing  this  matter 
wras  again  discussed  by  the  Court,  and  it  held  speci- 
fically as  it  did  on  the  first  hearing  in  that  regard. 
Moreover,  after  re-considering  the  ground  upon 
which  it  had  decided  to  reverse  in  the  first  hear- 
ing, it  determined  on  the  second  hearing  that  it 
would  affirm  and  the  judgment  was  affirmed. 


CASE  NO.  28. 
State  vs.  Klein.  11(1  Atl.  596   (1922)   Conn. 

This  is  another  authority  sustaining  the  people. 
In  this  case  five  defendants  were  jointly  tried  on 
a  charge  of  first  degree  murder.  Two  confessions 
or  statements  were  offered  besides  other  evidence 
of  lesser  consequence  and  admitted  against  one  or 
two  of  the  accused.  In  passing  upon  the  motion 
for  severance  the  Court  said  that  they  could  not 
see  that  the  trial  Court  abused  its  discretion  in 
denying  these  motions  and  that  the  controlling 
question  on  appeal  was  whether  it  appeared  that  a 
joint  trial  would  probably  result  in  substantial  in- 
justice. The  Court  said  in  this  case  the  accused 
had  not  suffered  any  substantial  injustice  by  de- 
nial to  them  of  separate  trials. 

Here  the  Court  held:  "A  motion  for  a  separate 
trial   is  addressed   to   the   sound   discretion   of  the 
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Court  and  its  discretion  will  not  be  reversed  unless 
there  shall  have  been  an  abuse  of  judicial  discre- 
tion." This  language  is  inadvertently  omitted  by 
the  appellant  in  his  quotation  from  the  case  and  be- 
longs between  the  second  and  third  sentences  in 
the  first  paragraph  of  his  quotation.  This  opinion 
is  so  decidedly  in  favor  of  the  People's  contention 
that  all  we  need  do  is  to  invite  the  Court  to  read 
the  quotation  from  the  cr.se  set  forth  in  appellant's 
brief,  and  particularly  the  language  of  the  last  sen- 
tence to  wit :  " II (i<1  all  tliis  evidence  been  before  the 
Oourt,  our  study  of  this  case  would  not  lead  us  to 
the  conclusion  that  these  accused  had  suffered  sub- 
stantial injustice  bji  the  denial  to  litem  of  separate 
trials,  on  the  contrary  the;/  seem  to  hare  been  ac- 
corded a  fair  trial."  Thus  the  Court  in  that  case 
decided  the  precise  question  that  is  before  this 
Court  in  the  case  at  bar,  and  is  authority  for  the 
instant  case.  Indeed,  more  so  in  this  case,  in  view 
of  the  overwhelming  weight  of  evidence  in  favor  of 
the  verdict. 


CASE  NO.  29. 

United  States  vs.  Noble,  et  al.}  294  Fed. 
689,  Mont.  (192X). 

Here  an  error  appears  in  the  quotation.  The 
first  two  sentences  after  the  words  "Court  found" 
are  not  quotation  but  are  appellant's  own  language. 
The  actual  quotation  from  the  Court's  opinion  be- 
gins with  tin1  sentence  "Funk's  testimony  adverse 
to  Noble's  would  not  hare  required  severance  in 
trial  { see  cases  in  16  C.  Jur.  786)  and  so  is  no 
reason  for  a  new  trial."  That  was  the  point  de- 
cided in  t  he  case.  The  other  discussion  is  not  perti- 
nent to  the  case  on  appeal. 


CASE  NO.  30. 

State  vs.  Bessa,  et  ah,  38  So.  985  La.  (11)05). 

Appellant's  quotation  from  this  case  is  quite  mis- 
leading. The  first  sentence  quoted  is  taken  from 
the  beginning  of  the  case,  the  latter  sentence  quoted 
is  taken  from  the  end  of  the  case.  In  the  body  of 
the  opinion  ami  between  these  two  sentences  the 
Court  clearly  indicates  that  its  reason  for  reversal 
was  the  inflammatory  remarks  of  the  prosecuting 
attorney.  After  discussion  of  which  the  Court 
stated:  "Having  reached  the  conclusion  that  on 
this  bill  of  exception  the  judgment  must  bo  set  aside 
(for  the  reason  aforesaid)  the  Court  is  dispensed 
from  considering  the  other  bills  of  exception  all  of 
which  relate  to  matters  which  could  not  have  come 
up  if  a  severance  in  the  case  had  been  allowed,  and 
which  now  can  never  come  up  since  the  Court  will 
order  that  the  accused  be  hereafter  tried  sepa- 
rately." In  other  words,  the  only  point  decided 
here  was  that  the  judgment  should  be  reversed  in 
view  of  the  inflammatory  remarks  of  the  District 
Attorney,  but  in  view  of  the  situation  as  it  pre- 
sented itself  after  a  trial  and  in  the  Appellate 
Court,  that  Court  then  directed  that  there  be  sepa- 
rate trials.  It  did  not  criticize  the  trial  Court  in 
any  way  nor  hold  that  there  was  any  abuse  of  dis- 
cretion, and  undoubtedly  the  Appellate  Court  was 
influenced  in  its  direction  by  reason  of  the  matters 
that  developed  only  in  the  course  of  the  trial. 
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CASE  NO.  31. 

State  vs.  Cianflone,  rt  al,  120  Atl.  347 
(Conn.)  1923. 

The  Appellate  Court  decided  here  that  the  trial 
Court  did  not  abuse  its  discretion,  and  that  merely 
because  matters  developed  in  the  course  of  the 
trial,  not  submitted  to  the  trial  Court  on  the  mo- 
tion for  severance  they  would  not  affect  the  denial 
of  such  motion. 

This  is  another  c;ise  we  quote  on  behalf  of  the 
People.  The  Court  expressly  stated  here  that  the 
denial  of  the  motion  in  this  case  was  not  contrary 
to  its  rule  laid  down  in  State  vs.  Klein,  supra,  case 
number  28.  Appellant's  counsel  italicizes  the  lan- 
guage that  it  is  "always  the  duty  of  the  State's  at- 
torney to  apprise  the  Court  of  his  intention  to  offer 
confessions  or  admissions  as  to  one  of  the  accused 
and  not  the  other."  We  have  no  such  situation  in 
(his  case,  for  here  we  had  a  confession  from  each 
defendant,  which  were  actually  submitted  against 
each  defendant  and  which  were  not  antagonistic, 
both  incriminating  themselves  and  each  other,  and 
in  our  affidavit  opposing  the  motion  for  a  new  trial 
we  offered  these  confessions  to  tin1  Court  for  its 
consideration  prior  to  its  determination  of  the  mo- 
tion.   What  is  appellant's  point? 

CASE  NO.  32. 

I'eo/de    vs.   < 'a rmieliael ,   el    al.,   145   N.   E. 
673  111.  (11)24). 

Here  the  Court  pointed  out  that  "at  the  time  the 
statements  were  admitted  as  part  of  the  prosecu- 
tion's case  there  was  no  instruction  or  explanation 
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by  the  judge  to  the  jury  that  each  statement  should 
be  taken  only  as  evidence  against  the  defendant 
who  made  it."  And  that  the  instructions  later 
given  to  the  jury  at  the  conclusion  of  the  trial  did 
not  cure  the  error  of  its  admission.  This  is  clearly 
distinguishable  from  the  case  at  bar  because  here 
the  Court  not  only  gave  such  instructions  when  the 
confession  of  Gray  was  admitted  (fol.  42S1),  but 
did  so  throughout  the  trial,  and  moreover,  as  we 
have  heretofore  pointed  out,  the  matter  of  Gray's 
confession  became  insignificant  in  the  light  of  his 
actual  testimony  upon  the  stand,  when  sworn  as  a 
witness,  during  which  he  fully  repeated  his  con- 
fession, and  subjected  himself  to  cross-examina- 
tion. 


CASE  NO.  33. 
People  r.v.  Rupert,  14(5  N.  E.  4.~>f>  111.   (1925). 

Here 

"the  only  incriminating  evidence  in  the  case 
against  the  defendants  is  to  be  found  in  the 
statement  of  the  one  against  the  other.  Their 
voluntary  statements  have  been  referred  to  by 
the  People  as  confessions.  There  was  not 
really  a  confession  made  by  either  of  the  de- 
fendants, and  it  is  clear  that  the  People  used 
the  statement  of  one  of  the  defendants  mainly 
for  the  purpose  of  convicting  the  other  (p.  458  i 
*  *  *.  The  Court  did  not  even  limit,  either 
in  its  rulings  or  in  its  instructions,  the  decla- 
rations of  either  defendant  to  the  one  making 
them." 


There  the  statements  were  not  confessions  where- 
by each  defendant  assumed  responsibility,  at  least 
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for  his  part  in  the  crime,  but  were  merely  "self- 
serving  declarations"  so  far  as  the  person  making 
the  statement  was  concerned,  and  the  only  purpose 
of  the  statement  was  to  incriminate  his  co-defend- 
ant in  each  case.  This  is  clearly  distinguishable 
from  the  case  at  bar,  where  each  defendant  in  his 
or  her  confession  clearly  admitted  participation, 
and  the  confessions  were  received  only  with  the 
most  careful  instructions  of  the  Court,  followed  by 
the  testimony  of  the  defendants  themselves,  and  the 
other  evidence  in  the  case  overwhelmingly  corrobo- 
rated the  confessions. 


CASE  NO.  34. 

People  vs.  Swcetin,  156  N.  E.  354,  325  111. 
245  (1927). 

This  case  is  readily  distinguishable  from  the  case 
at  bar.  In  the  first  place  the  Appellate  Court  held 
it  was  reversible  error  for  the  trial  Court  to  have 
admitted  Mrs.  Sweetin's  second  confession,  because 
it  was  unlawfully  obtained.  The  trial  Court  had 
previously  excluded  her  first  confession  on  that 
ground. 

In  that  state  of  the  case,  the  result  was  that 
Mrs.  Sweetin  must  be  deemed  not  to  have  con- 
fessed, while  her  co-defendant  had.  In  the  Case 
at  bar,  both  freely  confessed,  and  both  admitted 
guilty  participation. 

Moreover,  not  only  was  Snyder's  confession 
properly  received  in  evidence  for  consideration  by 
the  jury,  but  as  we  have  heretofore  pointed  out, 
the  jury  were  expressly  instructed  at  the  request 
of  the  appellant's  counsel  that  if  they  disregard 
her  written  confession  they  must  acquit  her  (fol. 
8251).     The   verdict   of  the  jury   therefore  estab- 
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lishes  conclusively  that  they  believed  her  confes- 
sion,— a  wholly  different  situation  from  the  Swee- 
tin  case. 

Furthermore,  in  the  Sweetin  case  the  Court  said 
that  "the  confessions  are  the  evidence  upon  which 
the  judgment  of  conviction  so  far  as  this  record 
is  concerned  must  be  based."  By  disregarding  Mrs. 
Sweetin's  confession,  which  the  Court  said  was  im- 
properly admitted,  there  was  nothing  left  but 
Hight's  confession.  He  does  not  appear  to  have 
taken  the  stand  and  thereby  submitted  himself  and 
his  confession  to  cross-examination. 

How  different  from  the  case  at  bar?  Here  we 
proved  by  independent  evidence  their  improper  re- 
lationship and  infatuation,  and  their  other  motives 
to  get  rid  of  Snyder  for  a  large  sum  of  insurance, 
and  there  was  an  abundance  of  evidence  in  the 
case  corroborative  of  the  confessions.  Here  both 
confessions  were  voluntary  and  here  both  took  the 
stand 

Unquestionably  the  facts  in  the  Street  in  case 
wore  so  different  from  the  instant  case  that  the 
opinion  therein  has  no  controlling  effect  here  what- 
ever. 

CONCLUSION  ON  APPELLANTS'  CASES. 

We  submit  that  our  discussion  thus  far,  as  well 
as  our  analysis  of  appellants'  cases  indicate  quite 
clearly  that  were  the  facts  in  this  case  applied  to 
every  single  case  cited  by  appellants,  the  ruling  in 
each  such  case  would  support  our  contention  that 
the  Court  below  did  not  abuse  its  discretion  and 
indeed  that  no  substantial  injustice  has  resulted 
to  these  appellants. 

And  after  all  is  said  and  done  that  is  the  ques 
Hon  this  Court  will  be  obliged  to  determine,  not 
upon  the  facts  and  circumstances  of  any  other  case, 
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but  upon  the  facts  in  the  case  of  People  against 
Snyder  and  Gray  as  revealed  in  this  record.  And 
in  that  light  we  respectfully  submit  that  substan- 
tial justice  requires  an  affirmance  of  the  judgment 
in  the  Court  below. 

PEOPLE'S  AUTHORITIES. 

Counsel  for  Snyder  state  in  their  brief  that  they 
have  made  an  exhaustive  study  of  the  law  govern- 
ing the  question  raised  here,  have  delved  into  text 
books,  cyclopedias,  works  of  reference  and  adjudi- 
cated eases  from  the  beginning  of  the  reports  down 
to  date.  We  have  already  discussed  their  cases. 
Their  quotations  from  text  books  and  digests,  as 
is  to  be  expected  from  such  references,  state  the 
general  doctrine,  the  exceptions  and  modifications, 
the  sum  and  substance  of  which  quotations  may  be 
summed  up  in  the  doctrine  quoted  at  page  75  of 
their  brief  as  taken  from  2  Bish.  Code  of  Crim.  Pro., 
Section  1018,  Subd.  1.  "The  doctrine  is  that  per- 
sons jointly  indicted  are  prima  facie  to  be  jointly 
tried,  but  when  in  the  particular  instance  this  would 
work  injustice  to  a  party,  the  Court  under  the  com- 
mon law  will  permit  a  severance  and  separate 
trials,  and  in  some  of  the  states  statutes  have  made 
further  provisions  therefor.'"  Without  reference  to 
the  adjudicated  cases,  these  text  hook  quotations 
are  of  no  great  value.  We  have  already  discussed 
the  appellant's  cases.  May  we  now  call  the  Court's 
attention  to  several  authorities  which  the  People 
also  oiler.  ;i  number  of  which  appellant  has  appar- 
ently overlooked. 

Charnock's  Case,  91  English  Report,  Full 
Reprint,  page  704  i  1682). 

Charnock  King  and  Keys  were  indicted  for  high 
treason  in  conspiring  the  death  of  the  King.    They 
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were  denied  counsel  but  allowed  pen,  ink  and  pa- 
per; and  having  severally  pleaded  not  guilty,  Holt, 
Ch.  Just,  told  them,  that  each  of  them  had  liberty 
to  challenge  thirty-five  of  those  who  were  returned 
upon  the  panel  to  try  them,  without  showing  any 
cause;  but  that  if  they  intended  to  take  this  liberty, 
then  they  must  be  tried  separately  and  singly,  as 
not  joining  in  the  challenges;  but  if  they  intended 
to  join  in  the  challenges,  then  they  could  challenge 
but  thirty-live  in  the  whole,  and  might  be  tried 
jointly  upon  the  same  indictment ;  accordingly 
they  all  three  joined  in  their  challenges,  and  were 
tried  together  and  found  guilty. 

This  case  illustrates  why,  at  common  law.  Courts 
sometimes  permitted  severances,  because  the  de- 
fendant's exercise  of  the  several  rights  of  challenge 
would  defeat  the  small  panel  of  jurors  which  the 
sheriff  was  authorized  to  summon.  Please  see  in 
this  connection  Hale's  Pleas.  of  the  ('mini.  Vol  II, 
pages  263-4. 

Merchant  vs.  U.  8.,  12  Wheat  (25  U,  S.  i 
480. 

This  is  one  of  the  leading  cases  upon  the  subject 
matter  under  discussion.  Here  they  affirmed  U.  8. 
vs.  White  (Marchant)  Fed.  Court  Case  No.  16,682 
(appellant's  case  4  I.  .Judge  Story  writing  the  opin- 
ion in  both  Courts.  In  his  opinion  in  the  Supreme 
Court,  he  held  that  it  is  discretionary  with  the  trial 
Court  as  to  whether  or  not  defendants,  jointly  in- 
dictee! may  be  tried  jointly  or  separately.  He  based 
his  opinion  on  the  common  law.  Congress  not  hav- 
ing provided  legislation  in  the  matter.  In  the 
course  of  his  opinion,  he  pointed  out  that  sever- 
ances were  granted  under  the  common  law  because 
of  embarrassment  that  often  arose  at  trials  "on  ac- 
count of  a  defect  of  sufficient  jurors,"  due  to  the 
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right  of  each  prisoner  to  his  full  peremptory  chal- 
lenges.    Continuing  he  said : 

"The  circumstances  already  alluded  to  of  the 
right  of  each  prisoner  on  a  joint  trial  to  exercise 
his  full  right  of  peremptory  challenge,  and  the 
small  number  of  jurors  usually  returned  on  the 
panel  at  the  assizes,  accounts  in  a  very  satisfactory 
manner  for  the  language  used  in  some  of  the  cases, 
as  to  the  necessity  of  directing  separate  trials 
where  the  prisoners  refused  to  join  in  their  chal- 
lenges. The  plain  reason  was  that  otherwise  there 
could  be  no  trial  at  all,  for  defect  of  jurors  at  the 
same  assizes;  and  therefore  the  courts,  in  further- 
ance of  public  justice,  were  accustomed,  without 
the  consent  of  prisoners  to  direct  a  separate  trial. 
In  this  way,  the  reason  of  the  practice  is  under- 
stood by  Lord  Hale.  2  Hale  P.  C.  ch.  34,  p.  263, 
and  by  Hawk  P.  C.  b.  2,  chap.  41,  s.  9.  and  by  other 
more  recent  writers  on  common  law  (Chitty).  In 
this  manner,  the  language  of  Lord  Holt  in  (1h<tr- 
nock's  case,  12  How.  St.  Tr.  1454.  s.  c.  3,  Salk.  81, 
is  to  be  interpreted,  for  it  is  manifest,  that  he  could 
not  intend  that  there  could  not  be  a  joint  trial 
where  the  prisoners  challenged  separately,  for  no 
rule  was  better  settled  in  his  time  than  that  they 
could.  Indeed,  in  Rex  vs.  (Ira June,  12  How.  St. 
Tr.  646,  (573,  the  same  learned  Judge  uses  similar 
language  in  a  sense  which  admits  of  no  other  in- 
terpretation ;  and  this  was  the  answer  given  to  it 
when  cited  in  a  Liter  case  for  the  like  purpose. 

That  case  is  Rex  vs.  Noble,  and  others  (1713)  be- 
fore Lord  Ch.  Justice  Parker,  and  reported  in  St. 
Tr.  !)  Harm-.  St.  Tr.  1.  s.  c.  15  How.  St.  Tr.  73-1. 
In  that  case,  which  was  an  indictment  for  murder, 
Noble  moved  the  Court  for  a  separate  trial,  and  the 
motion  was  denied,  lie  was  convicted,  and  when 
brought   up  for  judgment,  he  moved  in  arrest  of 
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judgment  this  very  matter,  that  there  was  a  mis- 
trial, because,  (to  use  his  own  words),  "we  were 
severed  in  our  challenges,  and  yet  were  tried  to- 
gether by  the  same  jury,"  and  he  relied  upon  the 
language  of  Lord  Holt  in  Chamock's  case  as  in 
point.  The  Court  overruled  the  objection,  and 
stated  that  Lord's  Holt  language  referred  solely 
to  the  public  inconvenience  on  account  of  a  prob- 
able defect  of  jurors,  and  not  to  any  matter  of 
right  in  the  prisoners.  Sentence  was  accordingly 
passed  upon  the  prisoner,  and  he  was  executed.  *  *  * 
The  decision  itself  has  never  since  been  questioned 
or  denied." 

The  point  to  be  observed  here,  as  well  as  in  ap- 
pellant's first  two  common  law  cases,  is  that  not 
only  did  the  defendant  have  no  right  to  demand 
a  separate  trial  at  common  law,  but  the  Courts 
for  reasons  of  public  convenience,  lack  of  time,  and 
so  on,  denied  such  motions  without  much  ado  and 
neither  we  nor  appellant  have  found  a  single  com- 
mon law  case  holding  that  the  Court's  discretion  in 
tliis  connection  would  be  reviewed.  In  a  word,  the 
Court's  discretion  was  exercised  very  strictly 
against  severance,  unless  it  happened  to  serve  pub- 
lic convenience. 

Judge  Story's  decision  has  been  followed  by  all 
the  United  States  Courts. 

Ball  vs.  U.  n.,  L63  U.  S.  300. 

Here,  the  charge  was  of  murder.  Of  three,  two 
defendants  moved  that  they  be  tried  separately 
from  Millard  F.  Ball,  because  he  had  been  previ- 
ously acquitted;  because  the  government  relied  on 
his  acts  and  declarations  made  after  the  killing  and 
not  in  their  presence  or  hearing;  and  because  he 
was  a  material  witness  in  their  behalf.  But  the 
question     whether     defendants     jointly     indicted. 
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should  be  tried  together  or  separately  was  a  ques- 
tion resting  in  the  sound  discretion  of  the  Court 
below.  (U.  8.  vs.  Marchant,  supwi).  It  does  not  ap- 
pear that  there  was  any  abuse  of  that  discretion  in 
ordering  the  3  defendants  to  be  tried  together,  or 
that  the  Court  did  not  duly  limit  the  effect  of  any 
evidence  introduced  which  was  competent  against 
one  defendant  and  incompetent  against  the  others. 
( See  Sparf  vs.  U.  S.,  156  U.  S.  51-58).  On  the  con- 
trary, upon  the  offer  by  the  United  States  of  evi- 
dence of  declarations,  made  by  Millard  F.  Ball 
after  the  killing,  and  not  in  the  presence  of  the 
other  defendants,  and  upon  an  objection  to  its  ad- 
missibility against  them,  the  Court  at  once  said, 
in  the  presence  of  the  jury,  that,  of  course1,  it  would 
be  only  evidence  against  him  if  he  said  anything; 
and  the  Court  was  not  afterwards  requested  to 
make  any  further  ruling  upon  this  point. 

This  case  is  identical  with  the  case  at  bar,  and 
we  submit  the  rule  of  the  United  States  Court  as 
therein  applied  is  supported  by  the  overwhelming 
weight  of  authority. 

Heike  vs.  V.  S.}  227  U  S.  450  (11)12). 

Here  petitioner,  one  of  several  persons  jointly 
indicted,  was  charged  with  fraud  on  the  revenue. 
He  moved  for  a  separate  trial,  which  was  denied, 
and  this  was  alleged  as  error.  The  Supreme  Court 
held:  "Rut  it  does  not  appear  that  the  discretion 
confided  to  the  trial  Judge  was  abused"  (citing 
Ball  vs.  U.  8.). 

Other  United  States  authorities  on  the  point, 
holding  that  unless  abuse  is  affirmatively  shown, 
the  appellate  court  will  not  interfere: 

Riddle  vs.  U.  #.,270  F.  216; 
Figuerou  vs.  U.  S..  L\X4  F.  843: 
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Adler  vs.  U.  S.,  284  F.  352; 
Belden  vs.  I  .  fif.,  223  F.  72)5 ; 
Schwamberg  vs.  U.  8.,  241  F.  348; 
Milner  vs.  U.  S..  293  F.  590; 
Rammer schmidt    vs.    U.    S.f   287   F.    817, 

823; 
Belden   vs.  U.  8.,  223  F.  726,  730. 

In  New  York,  by  reason  of  the  fact  that  defend- 
ants had  a  separata  trial  as  of  right  in  felony  cases 
since  1829,  we  can  find  little  in  the  hooks  on  the 
matter. 

Under  the  recent  amendment,  we  know  of  hnt 
two  cases  beside  this  one,  viz.,  People  vs.  Doran, 
where  the  defendants  in  a  murder  case  were  de- 
nied a  separate  trial  and  where  the  Court  compelled 
them  to  unite  in  their  challenges,  and  People  rs. 
Manns.  220  App.  Div.  007.  Second  Dept.,  advance 
sheets  L386,  July  23,  1027.  where  defendants  were 
charged  with  criminally  receiving  stolen  property. 
Both  of  these  cases  are  now  before  this  Court  for 
review. 

We  submit  the  reasoning  of  the  Court  in  the  Mar- 
cus case  is  sound,  and  its  reasoning  applies  with 
greater  force  to  the  facts  in  the  instant  case.  The 
Court  in  effect  held  that  it  is  within  the  discretion 
of  the  trial  Court  to  allow  a  separate  trial  of  de- 
fendants jointly  indicted  and  the  denial  of  an  ap- 
plication for  a  separate  trial  is  not  an  abuse  of  dis- 
cretion where  the  facts  are  such  that  no  prejudice 
will  result.     The  opinion  follows: 

KELLY,  /'.  J. — After  the  jury  had  been  "duly 
drawn,  examined,  accepted,  impaneled  and 
sworn,"  according  to  the  clerk's  minutes  in  the 
record,  counsel  for  defendant  Marcus  moved  for  a 
separate  trial  on  the  ground  that  a  joint  trial 
"would  not  award  to  him  a  fail-  and  impartial  trial. 
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because  there  were  a  number  of  alleged  confessions 
made  by  one  or  more  of  the  codefendants,  which 
confessions  are  admissible  against  the  defendant 
Benjamin  Marcus  (sic),  and  which  confessions,  if 
lica id  by  the  same  jury,  would  be  prejudicial  to  the 
defendant  Benjamin  Marcus,  and  would  not  afford 
him  a  fair  and  impartial  trial."  I  do  not  find  that 
any  of  the  defendants  confessed  his  guilt  to  the  po- 
lice, and  upon  the  trial  none  of  the  defendants  was 
examined  as  a  witness.  The  learned  trial  Justice 
denied  the  motion,  stating  that  the  jury  could  dis- 
tinguish between  each  case  under  the  charge  of  the 
Court.  The  defendant  Marcus  excepted  to  this  rul- 
ing. A  similar  motion  was  made  on  behalf  of  the 
defendant  Tilzer,  and  it  was  also  denied  over  de- 
fendant Tilzer's  exception,  the  trial  Justice  stating 
that  there  was  nothing  to  prevent  the  jury  from 
considering  each  case  on  its  facts,  and  that  "each 
individual  will  necessarily  be  considered  on  his  own 
footing." 

After  the  district  attorney  had  opened  the  case 
for  the  prosecution  counsel  for  defendant  Stein 
moved  for  a  separate  trial  for  that  defendant  "011 
the  ground  that  section  391  of  the  (1ode  of  Criminal 
Procedure,  being  the  law  passed  by  the  last  session 
of  the  Legislature,  is  unconstitutional."  The  mo- 
tion Avas  denied  over  defendant  Stern's  exception, 
as  was  a  similar  motion  made  on  behalf  of  defend- 
ant Stein. 

The  appellant  Marcus  argues  that  it  was  error  to 
refuse  him  a  separate  trial.  He  concedes*  that  the 
section  as  amended  by  Laws  1926,  chapter  4(51, 
gives  the  trial  Court  discretionary  power  as  to  per- 
mitting separate  trials  of  defendants  jointly  in- 
dicted, but  asserts  that  such  exercise  of  discretion 
is  subject  to  review  in  the  Appellate  Court  (Matter 
of  Sayles,  84  App.  Div.,  210;  People  vs.  Di  Meo, 
181  id.,  893,  appeal  dismissed  224  X.  Y.,  612).    He 
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argues  that  evidence  as  to  conversation  between 
the  police  and  the  other  defendants  and  evidence 
of  the  conduct  of  each  of  the  codefendants,  though 
admissible  as  against  the  particular  defendant  talk- 
ing or  acting,  was  not  admissible  against  Marcus, 
and  that  it  was  impossible  for  the  jury  to  separate 
and  distinguish  the  "  'admissible1  from  the  'inad- 
missible' and  then  make  appropriate  applications 
of  the  'admissible'  to  each  of  the  individual  defend- 
ants." The  learned  trial  Justice  in  the  exercise  of 
his  discretion  thought  otherwise.  He  carefully  in- 
structed the  jury  as  to  the  necessity  for  consider- 
ing the  case  of  each  defendant  separately  and  as  to 
the  effect  of  declarations  or  conduct  on  the  part  of 
one  defendant  as  bearing  on  his  associates.  The 
four  defendants  were  involved  in  the  same  transac- 
tion, the  possession  of  the  furs  stolen  in  Twenty- 
sixth  street,  Manhattan,  down  on  Ocean  avenue, 
Brooklyn,  a  few  days  after  the  burglary.  Reviewing 
this  exercise  of  discretion  by  the  learned  trial  Jus- 
tice, and  after  examining  the  evidence  at  the  trial. 
I  can  find  no  ground  for  holding  that  there  was  any 
abuse  of  discretion  in  his  refusing  separate  trials. 
Prior  to  the  amendment  of  Code  of  Criminal  Pro- 
cedure, section  391,  by  Laws  of  192(>,  chapter  461, 
defendants  jointly  indicted  for  felony  were  given 
the  right  to  demand  separate  trials.  It  was  not  a 
common-law  right  (United  states  us.  Marchant,  12 
Wheaton,  480,  Story,  ./.  ).  As  amended  the  section 
now  provides:  ''Sec.  .'591.  Defendants,  jointly  in- 
dicted, may  be  tried  separately  or  jointly  in  the  dis- 
cretion of  the  Court."  On  the  record  before  us  in 
this  case  we  think  no  right  of  the  appellant  Marcus- 
has'  been  denied  him  by  the  refusal  of  his  request  for 
a  separate  trial  upon  the  grounds  stated  in  his  mo- 
tion. 

In  the  nature  of  things,  we  have  no  cases  on  the 
point  between  1829  and  1!)2()  so  far  as  felonies  are 


concerned.    But  in  the  case  of  misdemeanors,  it  lias 
.•il ways  been  a  matter  of  discretion  for  the  Court. 

People  vs.  White,  55  Barb.  006,  affirmed  32  N.  Y. 
465,  is  such  a  case.  Defendants  were  indicted  for 
riot  and  riotous  assault  and  battery.  Each  de- 
fendant made  a  motion  for  a  separate  trial  on  the 
ground  that  the  indictment  charged  a  felony.  It 
was  held  not  to  be  a  felony  and  the  Court  said : 
"The  offense  being  therefore  only  a  misdemeanor, 
it  was  entirely  in  the  discretion  of  the  Court  to 
determine  whether  the  defendant  should  be  tried 
jointly  or  separately  (3  R.  S.  1028,  S.  22).  And 
being  so,  the  decision  teas  final." 

There  is  no  reason  why,  by  analogy,  the  same 
reasoning  should  not  apply  to  a  felony  case  under 
our  present  amendment. 

Please  see  also: 

People  vs.  Stockham,  1  Park  Cr.  R.  424; 
People  rs.  Howell,  supra; 
People  vs.  Judson,  11  Daly  1,  22-24; 
People  vs.  Strauss,  !>4  A.  D.  453,  458;  aff'd 
179  N.  Y.  55:1 

We  shall  now  examine  the  authorities  in  other 
jurisdictions  in  this  country. 

Di  Commonwealth,  vs.  Borasky,  214  Mass.  313, 
101  N.  E.  377,  the  indictment  charged  two  defend- 
ants with  murder  ami  they  were  convicted.  One 
defendant  seasonably  filed  a  motion  for  a  separate 
trial  on  the  ground  that  there  would  be  introduced 
into  evidence  a  written  confession  made  by  the  co- 
defendant  which  implicated  both  defendants,  and 
the  Court  held  : 

"There  was  no  error  in  the  denial  of  the  mo- 
tion.    Whether  two  defendants  indicted  joint- 


ly  shall  be  tried  together  is  discretionary  with 
the  trial  Court.  This  has  been  decided  many 
times  respecting  the  trial  of  crimes  involving 
a  punishment  less  than  capital.  (Citing  nu- 
merous Massachusetts  cases.)  In  Com.  vs. 
James,  99  Mass.  438,  it  was  stated  in  the 
course  of  a  trial  for  murder  heard  by  the  full 
court  sitting  in  banc  for  the  trial  of  two  de- 
fendants jointly  indicted  for  murder,  that  'the 
general  rule  is  that  persons  jointly  indicted 
should  be  tried  together.'  The  confession  was 
there  regarded  as  presenting  'an  exceptional 
case'  and  it  was  intimated  that  a  separate  trial 
would  be  granted  if  the  Commonwealth  in- 
tended to  offer  the  confession.  It  was  not  of- 
fered and  was  withdrawn  by  the  Common- 
wealth, and  a  joint  trial  was  had.  It  does  not 
appear  that  the  intimation  there  was  thrown 
out  in  any  other  way  than  as  the  exercise  of 
discretion.  That  such  a  motion  is  not  to  be 
granted  as  of  right  but  rests  in  the  sound  judi- 
cial discretion  of  the  trial  Court,  even  in  capi- 
tal cases,  is  the  rule  in  the  federal  courts." 
(Citing  United  States  rs.  Marchant,  12  Wheat. 
4X0.  (i  L.  Ed.  TOO;  United  States  vs.  Bait.  Ifi3 
U.  S.  662,  672,  16  Sup.  Ct.  1192,  41  L.  Ed.  300. 
"There  is  nothing  in  the  case  at  bar  to  in- 
dicate any  abuse  of  discretion.  Plainly,  the 
Court  was  not  required  to  examine  the  alleged 
confession  in  the  presence  of  the  District  At- 
torney and  in  the  absence  of  counsel  for  the 
defendant.  During  the  trial  the  Court  was 
scrupulous  to  advise  the  jury,  whenever  any 
statements  made  by  Kolek  in  the  absence  of 
Borasky  implicating  the  latter  were  offered  in 
evidence  that  they  were  not  to  be  considered 
against  Roraskv." 


In  People  vs.  Erno,  232  Pac.  710  (1925)  (Califor- 
nia), two  defendants  were  charged  with  murder. 
The  motion  for  separate  trials  was  denied.  The  jury 
convicted  them  of  murder  in  the  first  degree.  One 
of  the  defendants  was  eighteen  years  of  age  and 
was  pardoned  by  the  Governor  before  the  appeal 
was  heard.  The  motion  for  severance  was  season- 
ably made.  The  attorney  for  one  of  the  defendants 
in  his  moving  affidavit  maintained  that  the  alleged 
crime  was  committed  by  the  other  and  their  inter- 
ests were  therefore  in  direct  conflict.  The  District 
Attorney  opposed.  The  Appellate  Court  held  that 
the  trial  <  "ourt  did  not  commit  error  in  denying  the 
motion  for  severance.  People  vs.  Bringhurst,  192 
Cal.  748,  753;  221  Pac.  897.  It  was  not  bound  to 
order  separate  trials  upon  the  mere  request  of  a 
defendant  (citing  cases).  The  Court  said  in  that 
case: 

"Appellant's  contention  is  that  in  a  case 
where  antagonistic  defenses  are  to  be  main- 
tained by  the  defendants,  a  severance  ought 
to  be  granted.  While  there  are  deci- 
sions from  other  jurisdictions  holding  that 
where  one  defendant  is  seeking  to  escape  con- 
viclion  by  throwing  the  blame  for  the  offense 
on  the  other,  a  separate  trial  should  be 
granted,  other  cases  hold  to  the  contrary  view. 
We  deem  it  unnecessary  to  examine  these 
authorities  at  length,  for,  even  in  the  absence 
of  statutory  provision,  it  lias  long  been 
the  rule  in  federal  and  in  many  state 
jurisdictions  that  the  determination  of 
the  question  whether  two  or  more  persons 
charged  jointly  with  a  felony  shall  be  tried 
separately  rests  in  the  discretion  of  the  trial 
Court.     On  the  record  presented  in  this  case 


the  trial  Court  did  not  abuse  its  discretion  in 
denying  the  severance. 

Appellant  argues  that,  in  view  of  the  man- 
ner in  which  the  various  confessions  of  the 
two  defendants  were  taken,  and  in  the  light 
of  the  way  in  which  the  testimony  went  into 
the  record  in  the  trial  Court,  it  was  impossible 
for  him  to  safeguard  his  interests  in  any  way, 
and  that  it  was  'humanly  impossible'  for  any 
jury  to  keep  in  mind  the  relationship  of  the 
two  defendants,  and  the  portions  of  the  testi- 
mony that  may  or  may  not  have  been  relevant 
to  the  case  of  either.  For  these  reasons,  he 
contends  that  his  case  was  prejudicially  af- 
fected, and  that  the  denial  of  separate  trials 
resulted  in  a  gross  abuse  of  discretion.  As- 
suming that  we  may  review  the  question 
whether  or  not  the  Court  abused  its  discretion 
in  denying  the  demand  for  separate  trials,  that 
can  only  he  done  upon  the  basis  of  the  showing 
made  when  the  demand  teas  presented,  not 
upon  what  transpired  afterward.  While  from 
the  record  of  the  trial  it  does  appear  that  there 
were  many  conflicts  in  the  testimony  and  many 
instances  where  the  trial  Court  was  required 
to  limit  the  evidence  in  its  application  to  one 
or  the  other  of  the  defendants,  that  is  com- 
monly the  situation  which  arises  when  two  or 
more  defendants  are  jointly  tried,  and  in  the 
present  case  the  rights  of  each  of  the  appellants 
were  carefully  preserved." 

In  People  vs.  Perry,  234  Pac.  890  (1925),  (Cali- 
fornia), the  defendants  were  jointly  indicted  for 
the  murder  of  a  policeman.  They  were  jointly  tried 
and  convicted  of  first  degree  murder.  In  this  case 
as  in  the  case  at  bar,  the  insufficiency  of  the  evi- 
dence was  not,  and  as  the  Court  said,  "could  not 
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well  be  urged  as  a  sufficient  ground  to  justify  a  re- 
versal of  the  case."  It  was  urged  that  the  Court  com- 
mitted reversible  error  in  refusing  to  grant  the 
motions  for  separate  trials.  The  motions  were  sea- 
sonably made  and  were  based  upon  an  affidavit  by 
the  attorney  that  a  confession  by  another  defendant 
was  to  be  offered  in  evidence  by  the  prosecution ; 
that  this  confession  incriminated  the  defendants 
moving  for  a  separate  trial ;  that  it  would  be  highly 
prejudicial  to  those  defendants  and 

"even  though  limited  by  the  Court  to  the  con- 
fessor alone,  it  would  make  an  ineffaceable  im- 
pression upon  the  jury  which  could  not  be  dis- 
regarded by  it,  and  that  it  would  influence  the 
jury  to  the  extent  that  said  defendants  would 
be  substantially  denied  a  fair  and  impartial 
trial." 

After  reciting  these  facts  and  also  pointing  out 
that  the  confession  of  the  third  defendant  could  not 
hurt  one  of  the  other  two  because  he  too  had  con- 
fessed, the  Court  said: 

"In  almost  every  criminal  trial  in  which  two 
or  more  persons  are  jointly  charged  with  the 
commission  of  an  offense,  some  fact,  or  facts, 
are  developed  against  one  of  the  defendants 
which  cannot  be  regarded  as  evidence  against 
the  other.  In  the  prosecution  of  criminal  con- 
spiracies, oi'  that  class  of  cases  which  require 
more  than  one  to  execute  the  crime,  it  quite 
frequently  happens  that  damaging  testimony 
admissible  against  one  defendant,  but  not  ad- 
missible against  the  others,  is  received  in  the 
case,  but  limited  in  its  application  to  the  one 
to  which  it  is  referable.  Such  evidence  may 
carry  with  it  an  unfavorable  effect  equal  in  its 
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harm  to  a  confession.  Yet  it  is  not  the  rule  in 
those  jurisdictions  in  which  the  common  law 
prevails,  or  in  states  which  have  statutes  sim- 
ilar to  our  own,  that  the  defendants  are  entitled 
to  a  separate  trial  for  that  reason  alone.  The 
motion  for  severance  in  the  case  at  bar  was 
submitted  to  the  sound  discretion  of  the  trial 
Court,  and,  considered  with  respect  to  the  evi- 
dent reason  for  the  amendment  and  the  cir- 
cumstances of  the  instant  case,  we  cannot  say 
that  it  was  error  to  deny  the  motion." 

In  People  vs.  Booth,  236  Pac.  987  (Cal.),  the  de- 
fendants were  jointly  accused  of  robbery.  Here 
the  Court  said : 

"The  claim  that  the  Court  abused  its  discre- 
tion in  denying  appellants'  motions  is 
Itased  principally  upon  the  fact  that  it  had 
knowledge  that  Huston  had  made  a  confession 
implicating  Booth,  which  would  be  received 
in  evidence,  though  it  was  inadmissible  as  to 
him.  The  mere  fact  that  in  a  joint  trial  a 
confession  or  other  evidence  may  he  admissible 
as  against  one  and  not  against  another,  does 
not  of  itself  entitle  defendants  jointly  charged 
to  a  separate  trial.  l(i  Cor.  Jur.  page  787.  If 
this  were  so,  joint  trials  could  seldom,  if  ever, 
be  had,  for  this  question  must  of  necessity  con- 
stantly arise  with  defendants  placed  in  such 
a  situation.  The  matter  of  granting  a  sever- 
ance is  one  within  the  discretion  of  the  trial 
Court.  To  hold  otherwise  would  be  to  render 
litigator;/,  in  most  cases,  the  very  purpose  of 
the  act.  The  jury  was  properly  instructed  upon 
the  subject,  for  it  was  told  that  the  evidence 
was  admitted  solely  against  defendant,  Hus- 
ton. We  conclude  therefore,  that  there  is  no 
merit  in  this  objection." 
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In  State  vs.  Tongharmi,  114  Atl.  250  (N.  J.), 
two  defendants  wert  jointly  charged  with  burglary. 
One  of  them  was  previously  convicted  of  a  crime. 
The  lower  Court  refused  a  severance  and  the  Ap- 
pellate Court  said  that  that  was  a  matter  of  dis- 
cretion tJiat  tJiej/  would  not  even  review  in  that 
Court.    It  certain!)/  teas  not  an  abuse  of  discretion. 

In  State  vs.  Kirkland,  94  S.  E.  725  (N.  C.)  de- 
fendants were  charged  with  assault  with  intent  to 
kill.  Two  defendants  seasonably  moved  for  a  sev- 
erance, which  motion  was  denied.  The  grounds 
were  that  much  of  the  evidence  was  competent 
against  one  defendant  but  not  competent  against 
the  other.  The  Court  held  that  it  was  not  an  abuse 
r,f  discretion  to  deny  said  motion. 

In  State  vs.  Brinte,  58  Atl.  258  (Del.),  two  de- 
fendants were  tried  for  murder  in  the  first  degree. 
Among  numerous  grounds  urged  as  a  basis  for 
the  requested  severance,  defendant  claimed  that 
his  co-defendant  had  made  certain  statements,  con- 
fessing his  complicity  in  the  crime  and  implicating 
the  defendant,  and  that  a  joint  trial  would  be 
prejudicial  to  him,  and  the  Court  held  that  it  was 
"unanimously  of  the  opinion  that  tin1  grounds  urged 
iu  this  application  are  not  sufficient  for  the  Court 
to  grant  a  severance.  We  believe  that  we  were 
supported  in  this  by  the  weight  of  authority." 

In  People  vs.  Buruiau,  154  Mich.  150,  117  N.  W. 
589:  it  was  held  that  the  decision  of  a  trial  Judge 
that  several  accused  persons  shall  be  tried  jointly 
is  not  subject  to  review  on  appeal,  where  that 
matter  is  by  statute  placed  within  his  discretion. 

In  Daniels  vs.  The  State,  48  So.  747  (Fla.) 
three  defendants  jointly  tried  were  convicted  of 
liisi   degree  murder.     The  trial  Court  had  denied 
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a  motion  for  severance  urged  upon  the  grounds 
that  one  defendant,  Mose  Daniels,  had  confessed 
his  guilt  and  had  implicated  movants;  that  said 
movants  have  a  defense  separate  from  that  Mose 
Daniels  may  have;  that  confessions  of  Mose 
Daniels  implicating  movants  will  be  improper  and 
injurious  to  movants.     The  Court  said  : 

"While  subsequent  developments  of  the 
trial  indicate  that  it  won  Id  have  been  ad- 
visable to  grant  the  severance,  the  Court  will 
not  be  held  in  error  for  denying  the  unsup- 
ported motion. 


*   *  *•> 


In  State  vs.  Allen,  131  Pac.  1112  (Idaho),  two 
defendants  were  jointly  tried  and  convicted  on  a 
charge  of  murder  after  they  had  made  motions 
for  separate  trials  which  were  denied.  They  urged 
that  the  reason  for  the  desire  to  severance  was 
that  one  wished  to  testify  for  the  other  and  that 
a  joint  trial  would  tend  to  weaken  their  evidence 
before   the  jury.     The  Appellate   Court   held: 

'■'There  is  perhaps  some  force  in  this  argu- 
ment but  it  is  not  sufficient  to  justif//  us  in 
holding  that  the  trial  Court  abused  his  dis- 
cretion in  denying  the  in  separate  trials." 
(Citing  Ball  vs.  United  States.  | 

In  State  us.  Klein.  116  All.  596  (Conn.)  Klein 
and  four  others  were  jointly  indicted  for  murder 
first  degree,  jointly  tried,  and  convicted. 

"The   test   for    this    Court    is    whether  the 

denial  of  the  motion  for  a  separate  trial  has 

resulted   in    substantial    injustice    to    the  ac- 
cused." 
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While  in  that  case  the  Court  seemed  to  think 
that  a  separate  trial  might  have  been  granted, 
had  the  trial  Court  been  familiar  with  all  the 
facts,  and  that  if  evidence  of  the  character  which 
was  offered  at  the  trial  had  been  before  the  trial 
Court,  the  Court  quite  likely  would  have  granted 
the  motion,  the  Appellate  Court  added: 

"It  would  not  follow  that  its  refusal  to  do 
so  would  be  an  abuse  of  its  discretion  *  *  *. 
Had  all  this  evidence  been  before  the  Court, 
our  study  of  this  case  would  not  lead  us  to  the 
conclusion  that  these  accused  had  suffered  sub- 
stantial injustice  by  the  denial  to  them  of  sep- 
arate trials;  on  the  contrary  they  seem  to  have 
been  accorded  a  fair  trial.*' 

In  State  vs.  McDcmiels,  196  Pac.  177  (N.  M.), 
two  defendants  were  jointly  indicted  and  tried 
for  murder  in  the  first  degree.  In  that  case  it  was 
argued  by  the  appellant  that  a  severance  should  be 
granted  because  of  admissions  and  confessions 
made  by  his  co-defendant  and  involving  the  appel- 
lant. The  Court  stated  that  the  contention  was 
without  merit  "as  the  rights  of  McDaniels  were 
properly  safeguarded  by  an  instruction  of  the 
Court." 

In  State  vs.  Baton.  40  Atl.  861  (Rhode  Island, 
1898),  the  indictment  was  for  manslaughter 
against  two  defendants.  One  was  found  not  guilty, 
the  other  convicted.  Motion  for  new  trial  on  the 
"round  he  did  not  have  a  fair  trial  because  he 
asked  for  a  separate  trial,  which  request  was  re- 
fused.    Held  : 

"We  fail  to  see,  from  an  examination  of  the 
records,  that  the  defendant  was  in  any  way 
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prejudiced  by  reason  of  the  refusal  of  the 
Court  to  grant  him  a  separate  trial ;  and  there- 
fore, so  long  as  the  granting  of  the  motion  was 
discretionary  with  the  trial  Court,  we  see  no 
reason  for  disturbing  the  verdict  on  this 
ground." 

In  State  vs.  Founder,  35  Atl.  178  (Vermont, 
1896),  respondent  was  indicted  jointly  with  an- 
other for  killing  her  husband.  Roth  were  con- 
victed of  manslaughter. 

Before  jury  was  impaneled  respondent  moved 
for  a  separate  trial,  and  urged  in  support  of  the 
motion,  that  upon  trial  she  would  be  prejudiced 
by  the  introduction  of  testimony,  admissible 
against  her  co-respondent,  tending  to  show  certain 
acts  and  declarations  of  the  latter,  that  would  not 
be  admissible  against  this  respondent  were  she 
tried  separately,  and  the  only  way  to  avoid  such 
prejudice  was  for  the  Court  to  order  separate  trials. 
.Motion  denied.  Held:  Right  of  separate  trial  is 
within  the  discretion  of  the  trial  Court.  "Nothing 
is  disclosed  by  the  record  in  this  case  to  indicate 
that  the  discretion  of  the  county  court  in  denying 
the  motion  was  not  wisely  exercised."     Affirmed. 

In  Whitehead  vs.  The  Stair.  10  Ohio  St.  Rep. 
441).  it  was  held  : 

"Where  two  or  more  defendants  are  jointly 
indicted  for  the  same  offense,  the  question 
whether  they  shall  be  jointly  or  separately 
tried  is  one  which  addresses  itself  to  the  dis- 
cretion of  the  Court  before  which  the  indict- 
ment is  pending;  and  as  a  general  rule  the 
exercise  of  this  discretion  cannot  be  reviewed 
on  error.  Iii.rbrc  vs.  State,  (j  O.  86.  Nothing 
is  shown  in  this  case  to  withdraw  it  from  the 
general   rule." 
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Fitzgerald  vs.  The  State,  14  Mo.  294,  holds 
whether  persons  jointly  indicted  shall  have  sepa- 
rate trials  is  a  matter  of  discretion  for  the  Court. 
Unless  the  contrary  is  shown,  "the  Court  will  pre- 
sume that  the  vested  discretion  was  soundly  ex- 
ercised." 

In  the  case  of  Commonwealth  ns.  Place  (Pa., 
1893),  26  Atl.  620  two  defendants  were  convicted 
of  libel  in  the  court  below.  Objection  was  taken 
at  the  trial  that  the  Court  refused  the  application 
of  the  defendants  to  sever,  and  grant  separate 
trials.     The  Court  held  in  this  case: 

"This  was  entirely  in  the  discretion  of  the 
Court,  and  is  not  reviewable  here.  If  it  were, 
we  would  have  no  hesitation  in  sustaining  the 
action  of  the  Court  below.  The  fact  that  one 
defendant  was  attempting'  to  escape  by  throw- 
ing the  blame  on  the  other  was  no  reason  why 
the  Court  should  grant  them  separate  trials. 
On  the  contrary,  this  line  of  defense  tended  to 
lighten  the  burden  of  the  commonwealth." 
Judgment  affirmed. 

To  the  same  general  effect  are: 

State  vs.  Soper,  16  Me.  293; 
State  vs.  Conley,  39  Me.  78,  at  page  92; 
Smith  vs.  State  (Md.),  66  Atl.  678; 
State  rs.  Smith  (X.  M.),  234  Pac.  467. 

We  respect  fully  submit  in  the  light  of  the  facts 
disclosed  in  this  record  and  the  circumstances  sur- 
rounding them,  and  after  consideration  of  the  cases 
submitted  to  this  Court  in  both  briefs,  there  can 
be  little  doubt  that  the  discretion  exercised  by  the 
learned  trial  Court  below  was  soundly  and  judi- 
cially exercised,  was  in  no  sense  abused,  and  the 
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appellant  Snyder  was  afforded  a  fair  and  impar- 
tial trial  according  to  the  overwhelming  weight  of 
authority. 

The  joinder  of  these  defendants  did  not  deprive 
them  of  a  fair  trial.  In  the  Report  of  the  Joint 
Legislative  Committee  on  the  co-ordination  of  Civil 
and  Criminal  Practice  Acts,  1926,  it  said  with  re- 
spect to  this  proposed  amendment,  at  page  21  : 

"In  the  revision  of  the  civil  practice  of  the 
State,  it  was  made  possible,  by  order  of  the 
Court,  to  brinp;  in  all  the  parties  at  one  trial 
who  were  interested  in  the  subject  matter. 
We  believe  that  there  is  ample  justification  for 
conducting  trials  in  criminal  cases  in  such 
manner.  We  therefore  recommend  that  the 
granting  of  separate  trials  to  those  defendants 
jointly  indicted  be  lodged  in  the  sound  dis- 
cretion of  the  Court." 

And  the  Legislature  has  so  willed  by  its  amend- 
ment effective  July  1,  192(5.  And  the  reference  in 
the  above  Report  to  the  practice  in  civil  cases  sug- 
gests our  citation  of  the  case  of  Akely  vs.  Kinni- 
cutt,  238  X.  Y.  466,  where  this  Court  passed  upon 
"a  new  and  rather  revolutionary  provision  of  the 
Civil  Practice  Act"  (Sec.  299).  It  was  there  de- 
termined that  a  single  jury  may  be  required  to 
pass  upon  193  causes  of  action  in  a  single  tidal, 
and  no  unusual  difficulties  on  the  part  of  the  trial 
Court  or  the  jury  were  foreseen  by  this  Court  : 

"We  cannot  think  that  it  (the  jury)  will 
not  consider  and  properly  decide  by  them- 
selves the  separate  issues  which  arise  in  con- 
nection with  each  cause  of  action." 

"After  hearing  the  appeal,  the  Court  must 
give   judgment,    without    regard    to    technical 
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errors  or  defects  or  to  exceptions  which  do  not 
affect  the  substantial   rights  of  the  parties." 

Sec.  542,  Code  Crim.  Proc. 

"This  Court  is  loyal  to  such  direction  and 
frequently  applies  it." 

Peo.  vs.  Sprague,  217  N.  Y.  373,  379. 


POINT  II. 

PREMEDITATION,  DELIBERATION,  MOTIVE 
AND  INTENT  ON  THE  PART  OF  GRAY  (AND  IN- 
DEED  BOTH  DEFENDANTS)  WAS  CONCLU- 
SIVELY PROVEN  BEYOND  EVERY  REASON- 
ABLE DOUBT. 

So  apparent  is  this  from  an  examination  of  the 
record,  which  we  know  the  Court  will  carefully 
make,  that  it  hardly  seems  necessary  for  us  to  enter 
into  any  prolonged  discussion  of  the  facts  which 
so  conclusively  establish  those  matters. 

To  detail  these  facts  here  would  only  harden  the 
Court.  Having  read  his  testimony  is  sufficient  to 
satisfy  any  mind  that  Gray  knew  very  well  what 
he  was  about.  He  had  a  remarkable  memory,  and 
at  the  outset  of  his  testimony  related  matters  of 
the  past  with  such  detail  and  exactness  as  to  be 
surprising.  Dates,  times,  places  and  events  ap- 
peared to  register  themselves  with  him  perman- 
ently, and  his  testimony  on  direct  examination 
took  nearly  TOO  folios  (fols.  1)354-7048 ) .  It  seems 
incredible  that  one  may  read  this  record  without 
being  led  irresistibly  to  the  conclusion  that  Gray 
had  a  keen  interest  and  fully  knew  what  was  going 
on  about  him. 
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This  is  also  clearly  shown  by  his  recollection  of 
events  shortly  before  and  at  the  time  of  the  murder. 

May  we  just  summarize  the  following  facts,  and 
refer  for  a  more  detailed  discussion  to  our  state- 
ment of  facts  at  the  outset  of  this  brief.  We  need 
only  observe: 

1.  Gray's  admission  that  he  discussed  with 
his  co-defendant  the  killing  of  Albert  Snyder 
upon  many  occasions. 

2.  His  purchase  of  the  chloroform  and  sash 
weight  in  Kingston  sixteen  days  prior  to  the 
commission  of  the  crime. 

3.  His  gathering  of  the  picture  wire,  gauze, 
handkerchief,  etc.,  days  before  the  commission 
of  the  crime,  in  cities  distantly  located  from 
the  scene  of  the  crime,  such  as  Rochester  and 
Albany. 

4.  His  delivery  of  the  sash  weight  to  his  co- 
defendant  in  New  York  City  on  March  5th, 
fifteen  davs  before  the  crime. 

chop  sney  place  in  Jamaica  on  March  7th. 

(!.  His  going  to  the  scene  of  the  crime  on 
Monday  night  March  7th  for  the  purpose  of 
killing  Snyder. 

7.  His  communications  in  that  regard  with 
the  defendant  Snyder,  thereafter  and  up  to  the 
day  of  the  crime. 

8.  His  framing  an  alibi  with  Iladdon  Gray 
by  the  posting  of  letters.  The  disturbance  of 
his  bed,  the  "do  not  disturb"  sign,  and  so  on, 
after  his  departure  from  Syracuse  on  the  eve 
of  the  crime. 
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9.  His  immediate  purchase  of  a  return 
ticket  on  his  arrival  in  New  York  City. 

10.  His  staying  at  the  scene  of  the  crime 
alone  for  fully  two  hours  immediately  preced- 
ing the  crime,  and  his  flight  after  the  crime. 

11.  His  business  earnings  did  not  decrease 
during  his  association  with  Mrs.  Snyder. 

12.  His  confession,  and  his  admission  on 
cross-examination  that  it  was  voluntarily 
given,  and  was  the  truth. 

Was  there  ever  a  clearer  case  of  premeditation 
and  deliberation? 

Counsel  for  Gray  cites  a  vast  number  of  decisions 
and  some  statutes,  with  which  we  have  not  the 
slightest  quarrel.  The  only  difficulty  about  them, 
so  far  as  Gray  is  concerned,  is  that  they  are  wholly 
inappropriate  to  the  facts  in  this  case.  And  of 
course,  the  mere  citation  of  authority  unless  ap- 
plicable to  the  instant  case,  is  wholly  valueless. 

We  assume  that  the  appellant  is  trying  to  make 
the  point  that  he  had  been  drinking  at  or  about 
the  time  of  the  murder,  and  also  that  his  mind  was 
so  affected  by  the  influence  of  the  defendant  Snyder 
that  lie  did  not  know  what  he  was  doing.  Most 
certainly,  the  facts  in  the  record  compel  a  different 
conclusion.  Yet,  after  all  is  said  and  done,  there 
being  a  mass  of  testimony  in  the  record  to  sustain 
the  verdict,  we  can  only  answer  that  the  Court  al- 
lowed with  great  liberality  admission  of  testimony 
by  him  of  every  nature,  so  that  he  was  able  to  pre- 
sent to  the  jury  every  fact  bearing  upon  these 
matters  that  he  chose.  Having  done  so,  the  Court, 
again  with  liberality,  submitted  Ins  claims  in  that 
regard  to  the  jury  in  no  unmistakable  terms. 
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What  we  have  said  with  regard  to  premeditation 
and  deliberation  applies  with  equal  force  to  Gray's 
''motive  and  intent." 

While  an  adequate  motive  for  the  act  is  not  in- 
dispensable to  a  conviction  of  murder,  yet  any  fact 
from  which  the  jury  may  legitimately  And  or  infer 
such  motive  acting  upon  the  defendant's  mind  is 
competent. 

People  vs.  Sutherland,  153  N.  Y.  345. 

Where  the  evidence  points  unmistakably  to  the 
guilt  of  the  defendant,  the  question  of  motive  is 
comparatively  unimportant,  and  the  absence  of 
evidence  as  to  what  led  to  the  homicide  is  imma- 
terial. 

People  vs.  Feigeribaum,  14S  X.  Y.  636. 

However  as  was  already  pointed  out  in  our  state- 
ment of  facts,  Gray  had  a  three-fold  motive  here: 
(1)  illicit  infatuation  for  Mrs.  Snyder,  (2)  removal 
of  Albert  Snyder,  the  encumbrance,  (3)  the  insur- 
ance for  his  lover,  Mrs.  Snyder  and  incidentally 
hoping  for  a  measure  of  it  himself. 

As  to  his  intent,  the  rule  is  well  settled  that  a 
person  intends  that  which  is  the  natural  and  neces- 
sary consequence  of  his  acts.  This  accords  with 
sound  reason,  and  is  applicable  to  capital  cases. 

People  vs.  Gharo,  200  X.  Y.  316. 

In  accordance  with  its  duty,  the  Court  gave  the 
defendant  every  opportunity  in  fairly  prosecuting 
his  situation  to  the  jury.  Some  of  its  instructions 
follow : 
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AS  TO   INTOXICATION. 

"The  defendant  Gray  contends  that  lie  was 
led  on,  induced  and  caused  to  play  the  part 
which  he  played  in  this  murder  through  the 
effects  of  drink  and  some  other  influence. 

Under  the  law,  no  act  of  a  person  in  a  state 
of  voluntary  intoxication  can  be  deemed  less 
criminal  by  reason  of  his  having  been  in  that 
condition.  When,  however,  as  in  the  case  be- 
fore you,  the  actual  existence  of  any  particular 
purpose,  motive  or  intent  is  a  necessary  ele- 
ment to  constitute  a  particular  species  or  de- 
gree of  crime,  the  jury  must  take  into  consid- 
eration the  question  of  intoxication  in  deter- 
mining the  existence  of  such  particular  intent. 

This  the  Court  instructs  you  to  do.  And  if 
you  are  of  the  opinion  that  the  deliberation 
or  premeditation  necessary  to  constitute  mur- 
der in  the  first  degree  did  not  exist,  it  is  with- 
in your  province  to  reduce  to  a  lower  degree 
of  murder,  or  in  the  absence  of  any  intent  to 
kill,  then  to  reduce  to  manslaughter  in  some 
of  its  degrees. 

The  law  does  not  deem  the  act  less  criminal 
by  reason  of  the  voluntary  intoxication  of  the 
accused,  but  the  law  does  permit  the  jury  to 
take  into  consideration  the  fact  of  intoxica- 
tion in  determining  the  element  of  intent, 
where  a  particular  intent  is  a  necessary  ele- 
ment of  the  crime  charged;  not.  however,  as 
calling  for  an  acquittal  when  the  act  charged, 
minus  the  particular  intent,  remains  a  crim- 
inal act,  but  only  as  tending  to  reduce  the 
character  or  grade  of  the  offense  in  a  proper 
case. 

Stated  more  briefly,  the  rule  then  is  that 
when   criminal   intent   in   general   is   all   that 
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need  be  established,  the  drunken  defendant  is 
treated  as  if  he  knew  the  consequences  of  his 
acts,  but  where  a  particular  or  specific  intent 
must  lie  established,  if  the  jury  find  that  the 
mind  of  the  defendant  was  so  obscured  by 
drink  that  he  was  incapable  of  forming  that  in- 
tent, it  may  justify  itself  in  the  reduction  of 
a  charge. 

You  are  bound  to  take  into  account  the  con- 
dition of  the  defendant;  if,  however,  it  appears 
that  although  intoxicated  at  the  time  of  the 
homicide  the  defendant  Gray  was  sober  enough 
to  form  an  intent  and  to  deliberate  and  pre- 
meditate the  crime,  his  responsibility  is  the 
same  as  if  lie  had  been  perfectly  sober1'  (fols. 
8155-8159). 

AS  TO    MENTALITY. 

"The  law  recognizes  that  for  the  protection 
of  society,  there  must  be  some  rule  laid  down 
measuring  the  responsibility  of  a  person  who 
may  be  mentally  affected. 

The  law  provides  that  in  order  to  excuse 
:i  person  from  criminal  liability,  there  must 
be  proof  that  at  the  time  of  committing  the 
alleged  criminal  act,  he  was  laboring  under 
such  defective  reason  as:  (1)  Not  t»>  know 
the  nature  and  quality  of  the  act  he  was  doing: 
(2)   or  not  to  know  the  act   was  wrong. 

Not  to  know  the  nature  and  quality  of  tin1 
act  or  not  to  know  the  act  was  wrong.  The 
law  does  not  hold  one  responsible  who  does 
not  know  the  nature  and  the  quality  of  the  act. 
The  law  does  not  hold  one  responsible  who  does 
not  know  the  act  was  wrong.  This  rule  will 
apply  to  the  situation  here,  and  if  yon  find 
that  there  was  knowledge  of  the  nature  and 
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quality  of  the  act,  the  rule  does  not  apply.  If 
you  find  that  there  was  knowledge  that  the  act 
was  wrong,  the  rule  cannot  he  availed  of" 
(Ms.  8159-8161). 

Thus  the  Court  clearly  charged  the  jury  as  to 
intoxication  in  acordance  with  Section  1220  of  the 
Penal  Law,  and  as  to  Gray's  mentality  in  accord- 
ance with  Section  1120  of  the  Penal  Law.  It  also 
charged  fully  on  deliberation  and  premeditation 
(fols.  8138-40,  8142,  8144,  8150,  8168-9),  on  intent 
(fol.  8141)  and  on  motive  (fols.  8210-11,  8216-17). 
Certainly  the  verdict  is  sustained  by  evidence  of 
those  matters,  and  the  Court  will  not  therefore 
disturb  the  verdict  of  the  jury. 

That  Gray  was  satisfied  with  the  Court's  sub- 
mission of  his  case  to  the  jury  is  evidenced  by  the 
failure  of  his  counsel  to  make  any  requests  along 
this  line,  at  the  conclusion  of  the  Court's  charge. 

This  discussion  covers  Points  I.  II,  III  and  IV 
<>f  Gray's  brief. 


POINT  III. 

THE  APPELLANT  GRAY  WAS  IN  NO  WAY 
PREJUDICED  IN  HIS  SELECTION  OF  A  FAIR 
AND  IMPARTIAL  JURY. 

It  was  the  appellant  Gray  who  joined  with  the 
prosecutor  in  demanding  a  joint  trial,  and  his  rea- 
sons therefor  given  by  his  attorney  in  his  affidavit 
in  opposition  were  as  follows: 

"The  acts  of  the  respective  defendants  here- 
in, in  connection  with  the  alleged  crime,  were 
so  inseparably  interwoven  and  interlocked 
that,  should  a  separate  trial   be  granted  de- 
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fendants,  there  is  grave  danger  that  a  miscar- 
riage of  justice  would  result  therefrom"  (fol. 
129). 


And  the  argument  of  his  counsel  on  the  motion  was 
as  follows  : 


"Mr.  Miller:  If  your  Honor  please,  should  a 
separate  trial  he  granted  in  this  case  there 
would  be  a  grave  miscarriage  of  justice  as  far 
as  the  admissibility  of  evidence  is  concerned. 
The  allegations  as  to  the  crime  are  joint.  The 
defendants'  acts  are  so  interwoven,  so  inter- 
laced and  so  interlocked  that  a  separate  trial 
in  this  case  would  be  a  grave  miscarriage  of 
justice  as  far  as  the  defendant  Gray  is  con- 
cerned"  (fol.  190). 

The  Court  granted  and  properly  so.  his  demand, 
and  he  is  estopped  from  complaining  respecting  his 
own  acts. 

Under  the  law,  where  defendants  are  jointly  tried 
they  must  unite  in  their  challenges,  Section  360, 
( 'ode  of  Crim.  Proc,  but  the  trial  Court  in  its  sedu- 
lous care  to  be  fair  to  the  defendants  in  every  re- 
spect, ruled  without  objection  from  the  District 
Attorney,  that  the  defendants  would  not  be  re- 
quired to  unite  in  their  challenges,  l»nt  each  one 
would  lie  entitled  to  thirty  separate  challenges  as 
provided  in  the  ease  of  a  single  defendant.  (Pen. 
vs.  Thayer,  1  Parker  Cr.  Rep.  595.)  In  the  exami- 
nation of  the  jury,  the  Court  was  eminently  fair 
to  the  defendants,  and  although  it  took  an  entire 
week  to  select  the  jury,  each  of  the  defendants  was 
able  to  use  up  only  twenty  of  his  thirty  challenges. 

The  claim  that  the  defendant  Gray  was  preju- 
diced when  he  accepted  a  juror  satisfactory  to  him 
and   the  defendant  Snvder  challenged   that   juror. 
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has  no  merit  to  it,  for  it  has  been  held  that  the 
right  of  peremptory  challenge  is  not  a  right  of  se- 
lection but  rather  a  right  of  rejection,  and  one  can- 
not select  any  particular  jurors  that  happen  to 
please  him,  hut  may  by  the  right  of  challenge  elim- 
inate particular  jurors  that  displease  him.  Mar- 
cliant   VS.  U.  8. ,  supra. 

The  only  other  matter  stressed  by  him  in  his 
Point  V  is  that  it  was  impossible  to  obtain  a  juror 
wholly  free  from  bias,  prejudice  or  predisposition. 
His  claim  is  wholly  without  merit  for  the  reason, 
firstly,  that  there  is  no  basis  for  such  a  claim;  sec- 
ondly, that  if  he  thought  there  was  such  a  basis, 
he  might  have  moved  for  a  change  of  venue  which, 
as  the  record  discloses  he  did  nor  do;  thirdly,  by 
the  decision  in  Stokes  vs.  People,  53  N.  Y.  164, 
which  holds  that  previous  expression  of  an  opinion 
regarding  any  criminal  case  shall  not  be  sufficient 
grounds  of  challenge  of  a  juror  who  establishes  sat- 
isfactorily to  the  Court  that  despite  Ins  opinion  "he 
is  qualified  to  render  an   impartial   verdict." 

The  question  is  really  academic  in  this  case,  for 
defendant  Gray  did  not  exhaust  his  challenge.. 

This  disposes,  we  submit,  of  appellant  Gray's 
Point  V. 


POINT  IV. 

THERE  IS  NO  MERIT  WHATEVER  IN  APPEL- 
LANT GRAY'S  POINT  VI. 

The  contention   that  Gray  was  submitted  to  a 

double  prosecution  in  this  case  is  wholly  ground- 
Jess,  particularly  in  view  of  the  fact  that  he  de- 
manded the  very  thing  he  complains  about,  namely, 
the  joint  trial.     As  a  defendant  in  a  criminal  case, 


93 

he  was  not  subject  to  .iu\  cross-examination,  for 
it  was  his  Constitutional  privilege  to  refrain  from 
taking  the  stand.  Once  he  took  the  stand,  he  was 
inn  only  a  defendant,  but  also  a  witness,  and  as  a 
witness  submitted  himself  to  cross-examination  the 
same  as  any  other  witness  in  any  other  ease.  This 
is  so  well  settled  that  it  required  no  citation  of 
authority.  Peo.  vs.  Hmksman,  l\)'l  N.  V.  121,  is 
the  leading  case  in  this  State  mi  the  point. 

in  appellant  Gray's  same  Point  VI.  he  claims 
that  a  certain  ruling  of  the  Court  was  prejudicial 
error.  The  ruling  complained  of  was  when  the 
( !our1   said  : 

"The  Courl  rules,  gentlemen  of  the  jury,  for 
what  they  may  he  worth  as  value  in  evidence 
which  you  will  determine  under  the  rules  and 
instructions  that  the  Court  hereafter  will  give 
to  you.  that  these  exhibits  have  been  received 
in  evidence  to  he  tested  by  that  test  by  you 
under  that  rule,  but  are  received  as  against 
both  the  defendants"  (fol.  4788). 

Clearly  the  exhibits  referred  to  were  People's  Ex- 
hibits Ti'  to  ST.  These  exhibits  were  previously  of- 
fered in  evidence  through  the  witness,  Heyner  (fols. 
1  189-1512),  and  practically  every  one  of  them  was 
in  an  envelope  signed  by  Gray  when  he  confessed, 
or  named  in  his  confession.  They  were  really  a 
part  of  the  body  of  the  crime  just  as  much  as  a 
bullet  in  the  body  of  the  victim  of  a  murder  and 
would  be  admissible  on  that  ground  ami  particu- 
larly so  in  view  of  the  connection  of  the  defendants 
with  the  murder  as  disclosed  by  their  confessions 
and  testimony  and  the  independent  evidence  in  the 
case,  these  exhibits  were  (dearly  admissible.  They 
would  have  been  admissible  in  any  event  inasmuch 
as  thev  were  all  connected  with  the  crime. 
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The  joint  trial  demanded  by  this  defendant  was 
properly  conducted.  We  have  had  joint  trials  in 
this  State  and  under  the  common  law  from  time 
immemorial.  Our  tendency  is  to  broaden,  rather 
than  to  restrict  them.  Our  courts  credit  trial 
judges  and  jurors  with  reasonable  intelligence. 
This  Court  has  approved  the  joint  trial  in  no  un- 
mistakable language  in  Akely  /••*?.  Kinnicutt,  supra. 

POINT  V. 

THE  VERDICT  IS  OVERWHELMINGLY  SUP- 
PORTED BY  THE  PROOF,  AND  THE  JURY 
COULD  HAVE  ARRIVED  AT  NO  OTHER  DE- 
TERMINATION. 

We  have  said  enough  about  the  facts.  They  speak 
so  eloquently  in  favor  of  the  verdict,  that  no  fur- 
ther discussion  is  necessary.  So  abundant  was  the 
proof  of  guilt  against  both  of  these  defendants,  one 
can  readily  understand  why  the  jury  agreed  in  less 
than  two  hours. 

At  page  45  of  Gray's  brief,  his  counsel  says  four 
jurors  voted  for  a  manslaughter  verdict  as  to  Gray. 
This  is  nowhere  supported  by  the  record,  and  there- 
fore we  will  not  comment  on  it. 

Gray  did  nothing  less  than  plead  guilty.  He 
threw  himself  upon  the  mercy  of  the  jury,  as  his 
only  hope  of  escaping  the  extreme  penalty,  but  his 
peers  fearlessly,  courageously  and  manfully  did 
l  heir  duty.     This  Court  will  not  interfere. 

"Extensive  as  is  the  power  of  review  vested 
in  this  Court  on  an  appeal  from  a  judgment 
of  death,  the  law  does  not  intend  to  substitute 
the  conclusions  of  fact  which  may  be  drawn 
from  the  evidence  by  seven  judges  for  the  con- 
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elusions  of  fact  which  have  been  drawn  from 
the  evidence  by  twelve  jurors,  unless  we  are 
clear  that  the  view  of  the  facts  taken  by  the 
jury  is  wrong.  It  is  our  duty  to  affirm,  if  the 
trial  was  fair  and  without  legal  error  and  the 
verdict  was  not  againsl  the  weight  of  evidence. 
We  are  to  see  to  it  that  the  trial  was  fair  and 
that  there  Avas  sufficient  evidence,  within  rec- 
ognized rules  of  law,  to  support  the  verdict; 
this  done,  the  responsibility  for  the  result  rests 
with  the  jurors." 

People   vs.    Becker,  215   N.   Y.   12<i,   136, 
^.">42,  C'ode  Criminal  Procedure. 

POINT  VI. 

IT  IS  RESPECTFULLY  URGED  THAT  THE 
ENDS  OF  JUSTICE  REQUIRE  THE  AFFIRMANCE 
OF  THE  JUDGMENT  APPEALED  FROM. 

Dated,  October  29,  1927. 

Respectfully  submitted, 

RICHARD  S.  NEWCOMBE, 

District  Attorney. 
Queens  County. 

Chaki.es  W.  Froessel, 
James  J.  Conroy, 

Assistant  District  Attorneys. 
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